Dated                2004

EDF Trading Limited

and

Société Nationale d’Electricité et de Thermique

	COAL SALE AGREEMENT



This Agreement is made the ….. day of …..2004

BETWEEN

(1) Société Nationale d’Electricité et de Thermique, a company incorporated with the number [           ] under the laws of the French Republic having its registered office at [    ] (“Buyer” or “SNET”).

(2) EDF Trading Limited, a company incorporated with the number 3750288 under the laws of England and Wales having its registered office at 71 High Holborn, London WC1V 6ED (“Seller” or “EDFT”).

each a “Party” and collectively “Parties”

WHEREAS:

The Seller wishes to sell and the Buyer wishes to buy Coal (as hereinafter defined) on the terms and conditions hereinafter appearing.

IT IS HEREBY AGREED as follows

1. Definitions

1.1
The following terms shall have the following meanings (unless the context shall require otherwise):

“Affiliate” (a)
any enterprise which directly or directly holds fifty (50) per cent or more of the share capital or the votes, or in any other way directly or indirectly exercises a controlling interest in a Party; or

(b) any enterprise in which one of the Parties directly or indirectly controls fifty (50) per cent or more of the share capital of the votes, or in any other way directly or indirectly exercises a controlling interest; or

(c) any enterprise whose share capital or votes are held directly or indirectly for fifty per cent or more or which in any other way directly or indirectly controls fifty (50) per cent or more of the share capital or the votes or in any other way exercises, directly or indirectly, a controlling interest in a Party;

“Agreement”
this Coal Sale Agreement together with the appendices attached hereto and forming part hereof;

“AR”
as received (calculation to other bases in accordance with ISO 1170-1970);

	“API#2 Monthly

Index”
	[          ]


“ASTM”

American Standards for Testing and Materials;

	“Basic Calorific

Value” 
	 [       ] Kcal/kg;


“Coal”
any and all of the imported steam coal to be sold by the Seller and purchased by the Buyer the quality of which conforms to the Specifications [     ] excluding Downgraded Coal;

	“Confidentiality 

Information”
	shall have the meaning as described thereto in article 24;


“Contract Year”
period of twelve (12) Months beginning at 0.00 hours on the first Day the delivery of Coal shall commence and ending at 0.00 hours on the Day in the next succeeding year;

“Day”
the period beginning at 0.000 hours on a day and ending at 0.00 hours on the following day;

“Delivery Month”
[              ]

“Delivery Point”
means the customary unloading points for rail and/or truck deliveries (as the case may be) at a Power Station;

“Downgraded Coal”
means [        ];

	“EUR”, “euro” and “€”
	each means the lawful currency of the participating member states of the European Union that adopt a single currency in accordance with the Treaty establishing the European Communities, as amended by the Treaty on European Union;

	“Force Majeure Event”
	means an event, which is not within the reasonable control of the Party claiming suspension, and which such claiming Party is unable to overcome or obtain or cause to be obtained a substitute therefore after using reasonable endeavours;


“HGI”
Hardgrove Grindability Index;

“Incoterms”
International Chamber of Commerce official rules for the interpretation of trade terms (edition 2000);

“ISO”
International Organisation for Standardisation;

“Kcal”
Kilo calorie;

“Logistics Services”
means those logistics services set out in Appendix 1;

	“Maximum Quantity”
	means that maximum quantity of Coal SNET may order for the relevant Power Plant for any one Month as specified in the table appearing in Appendix 4;


	“Minimum Quantity”
	means that minimum quantity of Coal SNET may order for the relevant Power Plant for any one Month (if it orders Coal for such Power Plant) as specified in the table appearing in Appendix 4;


“Month”
shall mean a period beginning at 0.00 hours on the first day of a calendar month and ending at 0.00 hours on the first day of the next succeeding calendar month;

“Mt”
Metric ton of one thousand (1,000) kilograms;

“MW”
Megawatt equal to one million (1,000,000) Joules per second;

“MWh”
Megawatthour equal to three thousand six hundred (3,600) Mega Joules;

“NAR”
Net as received;

	“Net Calorific 

Value” (or “NCV”)
	 Net Calorific Value on an “as received” basis expressed in   gigajoules per metric ton (“GJ/Mt”);




“Office Hours”
the period between 08.00 and 18.00 hours on a Working Day;

“Power Plant” 
means any of those thermal power stations owned and operated by SNET as specified in Appendix 2;

	“Specifications”
	the specifications of Coal as set out in Appendix 3;




“Stockyard”
the area belonging to the Power Plant site where coal is customarily stored;

“Term”
means as defined in Clause 2.2;

	“USD”, “US Dollar” and “US$”
	each means the lawful currency of the United States of America;

	“Volatile Matter”

(VM)
	the Volatile Matter content is determined as the loss in mass, corrected for moisture loss, when coal is heated out of contact with air under standardised conditions (ISO 562:1998(E));


“Week”
a period of seven day (7) Days beginning at 0.00 hours


on any Monday and ending at 0.00 hours on the next Monday

“Working Day”
any day other than a Saturday, Sunday and public holiday in the French Republic; and

“Year”
shall mean a period of twelve (12) Months beginning at 0.00 hours on the first Day of any calendar year and ending at 0.00 hours on the first Day in the next succeeding calendar year.


1.2 
All references to Clauses and 
Appendices are (unless otherwise specified) references to clauses of and appendices to this Agreement; and such Appendices are hereby incorporated as part of this Agreement


1.3
All terms derived from terms defined in this clause 1 shall be construed in accordance with such defined terms; and references to the singular shall include the plural and vice versa.

2. Starting Date and Term

2.1 
This Agreement shall take effect as from the date this Agreement is signed by the Parties

2.2 
The sale and purchase of the Coal in accordance with the terms and conditions of this Agreement shall commence on 1st July 2005 and, unless terminated earlier in accordance with its terms, will terminate on 31st December 2009 (the “Term”).


3. 

Quantities

3.1 The Seller agrees to sell and deliver Coal to the Buyer and the Buyer agrees to purchase and take all Coal delivered by the Seller at a Delivery Point.

3.2 The Seller has the exclusive right to deliver Coal to the Buyer for consumption in the Power Stations and the Buyer is not allowed to purchase coal from any third party during the Term of this Agreement.

4.
Transfer of Title and Risk

4.1
Risk in and title to the Coal sold and purchased in accordance with this Agreement shall pass to Buyer, as the Coal is progressively unloaded at a Delivery Point.

4.2 
The Seller warrants title to the Coal delivered to the Buyer and undertakes that the coal shall be free from any liens, fees, charges, encumbrances dues, claims of each and any kind. The Seller shall indemnify the Buyer from any claims, actions, liabilities, losses, damages and costs arising from failure of title or loss to the coal while title and risk of loss to the coal is vested in the Seller.

5. Delivery

5.1 The Coal shall be delivered to the Buyer at the Delivery Point at the relevant Power Plant. The Buyer shall bear all costs in respect of unloading the Coal from rail wagons or trucks at such Delivery Point.

5.2 The Buyer shall notify the Seller in writing prior to the first day of each Month (M) its indicative order for deliveries to each Power Plant for the period M+4 to M+6. No later than […] Days prior to the Month of delivery, the Buyer shall notify the Seller in writing its firm order for deliveries during the Month of delivery (the “Firm Order”). The Firm Order shall not vary from the indicative order by more than 20% in volume (except in the case of Hornaing Power Plant).

5.3 The Firm Order may not be less than the Minimum Quantity or greater than the Maximum Quantity in any Month. 

5.4 The Seller shall not be liable to the Buyer in respect of any under – or overdelivery of Coal for any Month, provided that any underdelivery is not less that 90 per cent and any overdelivery is not more than 110% of any Firm Order (each being a “Delivery Tolerance”).

5.5 In the event that the Seller delivers to the Buyer in respect of any Month an amount of Coal greater than the sum of the Firm Order plus the Delivery Tolerance (such amount being a “Monthly Excess”), such Monthly Excess shall be set against the Seller’s delivery obligations in respect of the immediately following Month. The Buyer shall, in respect of any Monthly Excess, pay to the Seller the lower of the Base Price for the Delivery Month or for the immediately following Month.

5.6 In the event that the Seller delivers to the Buyer in respect of any Month an amount of Coal less than the sum of the Firm Order minus the Delivery Tolerance (such amount being a “Monthly Shortfall”), the Buyer may either (i) cancel an amount of Coal equal to the Monthly Shortfall, or (ii) request an amount of Coal equal to the Monthly Shortfall be delivered in the immediately following Month. If the Buyer elects (ii) above, it shall pay to the Seller in respect of any Monthly Shortfall the lower of the Base Price for the Month in which delivery should have taken place or the Base Price for the Month in which delivery occurred

6. Price

6.1
The Base Price payable by the Buyer to the Seller in respect of Coal delivered to the Buyer and Logistics Services performed in connection therewith for any Month shall be determined in accordance with the following formula:


P m,n = C m,n x A x BCE m,n + Ln
Where


C m,n is the arithmetic average of API#2 published during Month m-2 Month m of Year n A is equal to 0.94;


BCE m,n is the arithmetic average of the exchange rate EUR/USD as published by the Central European Bank during Month m-2 through Month m of Year n;


Ln is the Logistics Services price for the Year n of delivery;


Ln is indexed every year on S, R and G and shall be determined in accordance with the following formula;


Ln = L2000 x (0.15 +    0.38  Sn    +    0.37  Rn   + 0.1   Gn   )









S2000                  R2000            G2000         


With


“S”, “R” and “G” shall mean as defined in the EDF/SNET Long Term Agreement.


[…]

6.2
The Base Price shall be adjusted on a prorata basis in accordance with the following:


Final Price = Base Price x actual NCV/6000

7. Payment

7.1 The Seller shall prepare and send to the Buyer an invoice for the Final Price for each Month as soon as practicable after the end of such Month, and after the results of the quality analysis for any deliveries during such Month are determined.

7.2 The Buyer shall make payment of the Seller’s invoice sent pursuant to Clause 7.1 in full without set-off, deduction or withholding by bank transfer no later than the end of the Month following the Delivery Month.

7.3 In addition to payments made by the Buyer to the Seller pursuant to Clause 8.1 and 8.2, the Buyer shall pay to the Seller a sum of € [         ] million no later than [          ] 2005 (such sum being the “SNET Prepayment”). Provided that SNET has paid all amounts due to EDFT at the expiry of the Term, EDFT shall pay to SNET a sum equivalent to the SNET Prepayment. For the avoidance of doubt, however, EDFT shall have no obligations to SNET in respect of the SNET Prepayment other than those contained in this Clause 8.3. In particular and without prejudice to the generality of the foregoing, SNET shall not be entitled to any interest earned on the SNET Prepayment and EDFT shall not be obliged to hold the SNET Prepayment in a separate account or on trust for the benefit of SNET.

8. Quality and Quantity Determination


[      ]

9.
Force Majeure Event

If either Party is rendered unable by a Force Majeure Event to carry out, in whole or part, its obligations under this Agreement and such Party gives written notice and reasonable details of the event to the other Party as soon as practicable after the occurrence of the event, then during the pendency of such Event of Force Majeure but for no longer period, the obligations of the Parties (other than obligations to make payments when due) under this Agreement shall be suspended to the extent required by the Force Majeure Event. If a Force Majeure Event persists for a continuous period of [180] days, then the Party not claiming a Force Majeure Event shall have the option, upon three days’ prior written notice, to terminate this Agreement and the obligations of the Parties hereunder (other than payment obligations for prior performance hereunder).  In the event of a Force Majeure Event, delivery of the affected quantity of Coal shall not be made up unless the Buyer so requests. The Buyer shall be free to purchase Coal from any source during a Force Majeure Event.
10.
Events of Default, Remedies and Limitation of Liability

10.1
An event of default (“Event of Default”) with respect to a Party (the “Defaulting Party”) shall mean any of the following: (i) the failure of the Defaulting Party to pay when due (and not the subject of a bona fide dispute between the Parties) any required payment under this Agreement and such failure is not remedied within [five] Business Days after written notice thereof; (ii) the Defaulting Party being subject to an Insolvency Event; (iii) any representation or warranty made by a Party under this Agreement proving to be untrue when made in any material respect.  

10.2
Upon the occurrence and during the continuance of an Event of Default as to the Defaulting Party, the other Party (the “Non-Defaulting Party”) may, in its sole discretion, (A) notify the Defaulting Party of an early termination date (which shall be no earlier than the date of such notice) on which this Agreement shall terminate (“Early Termination Date”), and/or (B) withhold any payments due to the Defaulting Party until such Event of Default is cured and/or (C) suspend performance of its obligations under this Agreement until such Event of Default is cured.    If notice of an Early Termination Date is given under this Clause 10.2, the Early Termination Date will occur on the designated date, whether or not the relevant Event(s) of Default is then continuing unless the Non-Defaulting Party determines otherwise and so notifies the Defaulting Party. 

10.3
Notwithstanding any other provision of this Agreement neither Party will be liable in any circumstances for:

(a) any loss of profit, loss of revenue, lost or increased production costs, loss of use or loss of goodwill; or (b) any or any other indirect or consequential loss 

(c) suffered or incurred by such Party under or in connection with this Agreement.

11.

Failure to deliver

11.1
In the event that the Seller fails in any month to deliver to the Buyer an amount of Coal less than the Delivery Tolerance [     ].

11.2
If the Seller, in respect of any 3 Month continuous period, delivers to the Buyer an aggregate amount of Coal to the Buyer which is less than […] (such amount being a “ 90 Day Shortfall”), the Buyer shall be entitled to be reimbursed the positive difference (if any) between (1) the Powernext Price, and (2) the EDF/SNET Long Term Agreement for the relevant amount of power (expressed in MWh) the Buyer is required to purchase from the wholesale market in replacement of power it could have generated.

11.3
This clause 11 and clauses 5.5 and 5.6 above set out the Buyers’ exclusive remedies with regard to any failure by the Seller to deliver Coal under this Agreement.

12 Dispute Resolution

(a) Whenever any dispute arises between the Parties out of or in connection with quality control, weighing, or adjustments to the Base Price, then such dispute shall be referred to an Expert.

(b) At any time after either Party gives notice to the other of its intention to refer any such matter, difference or dispute to the Expert for determination under this Clause 12.1;





(i)   the Parties shall appoint by agreement; or




(ii) failing such agreement within [     ] days of such notice, the President from time to time of International Chamber of Commerce, Paris (the “President”) shall, on the application of either Party, appoint an appropriately qualified and experienced professional who is knowledgeable of and experienced in the International coal industry and is technically competent in the area of the subject of the dispute to act as the Expert in relation to technical matters and/or an appropriately qualified independent financial consultant to act as the Expert in relation to financial matters arising under or in connection with this Agreement or such other appropriately qualified person, as applicable, to act as the Expert in relation to any such matter.

(c) The Parties shall refer matters, differences or disputes to whichever Expert they agree or, in default of agreement, the President decides and shall provide their relevant submissions and supporting information to the Expert within seven days of the date of the appointment of the Expert.

(d) The Expert shall resolve or settle such matter, difference or dispute taking due and proper account of the submissions of the Parties, and the intentions of the Parties hereunder and shall render his decision in respect thereof within 28 days following the date of the appointment of the Expert.  The Expert will be given all reasonable access to the relevant documents, employees and information relating to the matter or dispute and access to the Delivery Points and sampling, weighing and loading points as the Expert shall reasonably require.

(e) Any decision of the Expert shall be final and binding on the Parties except in the case of manifest error.

(f) The costs of the Expert in settling or determining such matter or dispute shall be borne by the losing Party unless the Expert determines otherwise.

(g) Without prejudice to the other provisions of this Agreement, neither Party shall be entitled to suspend its performance of this Agreement by reason only of the reference of any matter or dispute to the Expert.

The Parties agree that all references to and proceedings of an Expert hereunder and the decision of such Expert shall be kept confidential and not disclosed, except to a Party’s Affiliates, accountants, and lawyers

12.2
Any dispute, controversy or claim arising out of or in connection with this Agreement including any question regarding its existence, validity or termination, not otherwise dealt with pursuant to clause 12.1 above shall be referred to and finally resolved by arbitration under the Rules of the International Chamber of Commerce (“ICC”) which Rules are deemed to be incorporated by reference into this clause.  The tribunal shall consist of three arbitrators and the Parties shall each be entitled to nominate one arbitrator, the third arbitrator being appointed by the President or a vice-president of the ICC.  The location of the arbitration shall be Paris and the language of the arbitration shall be English.  The Parties hereby expressly waive any right of appeal to any Court having jurisdiction on any question of fact or law.   Without prejudice to the other provisions of this Agreement, neither Party shall be entitled to suspend its performance of this Agreement by reason only of the reference of any matter or dispute to the Arbitrator.

The Parties agree that all arbitration proceedings conducted hereunder and the decision of the arbitrators shall be kept confidential and not disclosed, except to a Party’s Affiliates, lawyers and accountants. The provisions of the UN Convention on the International Sale of Goods (1980) are hereby excluded from this Agreement.


13. 
Miscellaneous

13.1 This Agreement shall inure to the benefit of and be binding upon the Parties and their respective successors and permitted assigns. However, neither Party shall assign this Agreement or any of its rights or obligations hereunder without the prior written consent of the other Party, which consent shall not be unreasonably withheld or delayed. 


13.2
Other than those expressly provided in sections [          ], the Seller makes no other representation or warranty, written or oral, express or implied, including but not limited to, any representation or warranty that the Coal will be fit for a particular purpose, or will be of merchantable quality and all such representations and warranties are expressly excluded to the fullest extent permitted by law. 

13.3
All notices, requests, statements or payments shall be made to the addresses specified in Exhibit A hereto.  Unless expressly provided otherwise, notices shall be in writing and delivered by letter, facsimile or other documentary form.  Notice by facsimile or hand delivery shall be deemed to have been received by the close of Business Day on which it was transmitted or hand delivered (unless transmitted or hand delivered after close of the Business Day in which it shall be deemed received at the close of the next Business Day).  Notice by overnight mail or courier shall be deemed to have been received one Business Day after it was sent.  A Party may change its address for notices by providing notice thereof in accordance with this Section.

13.4
Neither Party shall disclose the terms of this Agreement to a third party (other than a Party’s and its Affiliates’ employees, lenders, counsel, accountants or prospective purchasers or financiers, directly or indirectly, of a Party or all or substantially all of a Party’s assets or of any rights under this Agreement who have in each case agreed to keep such terms confidential) except in order to comply with any applicable law, order, regulation or exchange rule; provided, each Party shall notify the other Party in writing of any proceeding of which it is aware which may result in disclosure and use reasonable efforts to prevent or limit the disclosure.

13.5 This Agreement and the rights and duties of the parties arising herefrom and therefrom shall be governed by and construed in all respects with the laws of the French Republic.

13.6 This Agreement, the Schedules hereto and made a part hereof, if any, constitute the entire agreement between the Parties relating to the subject matter contemplated by this Agreement and supersedes any prior or contemporaneous agreements or representations affecting the same subject matter.  No amendment, modification or change to this Agreement shall be enforceable unless reduced to writing executed by the Party against whom such amendment, modification or change is sought to be enforced and specifically referencing this Agreement.  The Parties acknowledge that each Party and its counsel have reviewed and revised this Agreement.

13.7 This Agreement may be executed in several counterparts, each of which is an original and all of which constitute one and the same instrument.  Except as may otherwise be stated herein, any provision hereof that is declared or rendered unlawful by any applicable court of law or regulatory agency, or deemed unlawful because of a statutory change, will not otherwise affect the lawful obligations that arise under this Agreement.  If any provision of this Agreement is declared unlawful, the Parties will promptly renegotiate to restore this Agreement as near as possible to its original intent and effect.  All indemnities, and confidentiality rights shall survive the termination of this Agreement in full for a period of two years.

13.8 No waiver by any Party of any its rights with respect to the other Party or with respect to any matter or default arising in connection with this Agreement shall be construed as a waiver of any subsequent right, matter or default whether of a like kind or different nature. Any waiver shall be in writing signed by the waiving Party. Nothing contained in this Agreement shall be construed or constitute any Party as the employee, agent, partner, joint venturer or contractor of any other Party.  This Agreement is made and entered into for the sole protection and legal benefit of the Parties, their successors and permitted assigns, and no other Person shall be a direct or indirect legal beneficiary of, or have any direct or indirect cause of action or claim in connection with, this Agreement   
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