Les clauses de changement de contrôle dans les contrats cadres EFET, ISDA et autres

1) Aare-Tessin Ltd. For Electricity (ATEL)

a) date d’entrée en vigueur

EFET Power - 12 juillet 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à ATEL de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

2) Barclays Bank PLC

a) date d’entrée en vigueur

EFET Power - 30 juin 2004

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Barclays Bank PLC de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

3) BKW  FMB Energie AG

a) date d’entrée en vigueur

EFET Power - 1er Avril 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à BKW FB Energie AG de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

4) Cargill International SA

a) date d’entrée en vigueur

EFET Power - Date de la première Transaction

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Cargill International SA de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

5) Compagnie Nationale du Rhône

a) date d’entrée en vigueur

EFET Power - 1er juillet 2002

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à CNR de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il est prévue de fournir une Lettre de Crédit, mais il n’est pas préciser à la charge de quelle partie.
6) E.ON Sales and Trading GmbH

a) date d’entrée en vigueur

EFET Power - 15 janvier 2002

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à EON de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

7) EDF Trading Limited

a) date d’entrée en vigueur

EFET Power - 15 décembre 2003

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à EDF Trading Ltd de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

8) Electrabel SA

a) date d’entrée en vigueur

EFET Power - 15 janvier 2002

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Electrabel S.A de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

9) Endesa Trading SA

a) date d’entrée en vigueur

EFET Power - 30 avril 2003

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Endesa Trading de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

10) Energie Ouest Suisse / EOS Trading

a) date d’entrée en vigueur

EFET Power - 5 décembre 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à EOS de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

11) EZPADA sro

a) date d’entrée en vigueur

EFET Power - 25 septembre 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Ezpada de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

12) Fortis Bank NV/SA

a) date d’entrée en vigueur

ISDA 2002 Master Agreement – 15 mai 2008

b) contenu de la clause

5 (b) (v) Credit Event upon Merger. If “Credit Event Upon Merger” is specified in the Schedule as applying to the party, a Designated Event (as defined below) occurs with respect to such party, any Credit Support Provider of such party or any applicable Specified Entity of such party (in each case, “X”) and such Designated Event does not constitute a Merger Without Assumption, and the creditworthiness of X or, if applicable, the successor, surviving or transferee entity of X, after taking account any applicable Credit Support Document, is materially weaker immediately after the occurrence of such Designated Event than that of X immediately prior to the occurrence of such Designated Event (and, in any event, such party or its successor, surviving or transferee entity, as appropriate, will be the Affected Party). A “Designated Event” with respect to X means that:

i) X consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets (or any substantial part of the assets comprising the business conducted by X as of the date of this Master Agreement) to, or reorganises, reincorporates or reconstitutes into or as, another entity;

j) Any person , related group of persons or entity acquires directly or indirectly the beneficial ownership of (A) equity securities having the power to elect a majority of the board of directors (or its equivalent) of X or (B) any ownership interest enabling it to exercise control of X; or

k) X effects any substantial change in its capital structure by means of the issuance, incurrence or guarantee of debt or the issuance of (A) preferred stock or other securities convertible into or exchangeable for debt or preferred stock or (B) in the case of entities other form of ownership interest,

c) Effets de la clause

Cette clause permet à Fortis Bank de demander la terminaison du contrat. Mais cette clause ne joue que si : EON a une solvabilité inférieure à celle de SNET

13) Gaselys UK LTD

a) EFET Power

i) date d’entrée en vigueur

31 janvier 2003

ii) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

iii) effets de la clause

Cette clause permet à Gaselys de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

b) ISDA 1992 Master Agreement

i) date d’entrée en vigueur

14 avril 2008

j) contenu de la clause

Ne prévoit pas expressément une clause de changement de contrôle, mais une simple clause de fusion/acquisition qui engendrerait une sortie du contrat si la solvabilité de la nouvelle entité (EON) est inférieure à celle de la Partie (SNET).

c) CPMA 

i) date d’entrée en vigueur

En cours de négociation

ii) contenu de la clause

Credit Event Upon Merger: if a Party or its Credit Support Provider, as the case may be, (“X”) consolidates or amalgamates with, or acquires the majority of the shares in, or merges with or into, or transfers all or substantially all its assets to, another entity (“Y”) or Y consolidates or amalgamates with, or acquires the majority of the shares in, or merges with or into, or transfers all or substantially all its assets to X, and

(A)
in the event that X, immediately prior to such action, was assigned a Credit Rating by S&P or Moody’s or any successor organization thereto and (i) the Credit Rating assigned by S&P or Moody’s to the resulting, surviving or transferee entity immediately after such action is at least three modifiers (a modifier being plus, neutral or minus for S&P and 1, 2 or 3 for Moody’s) lower than that of X immediately prior to such action; or (ii) such Credit Rating assigned by S&P or Moody’s is below BBB- or Baa3 respectively; or (iii) the resulting, surviving or transferee entity ceases to have a Credit Rating assigned by either S&P or Moody’s immediately after such action, or 

(B)
in the event that X, immediately prior to such action, was not assigned a Credit Rating by S&P or Moody’s, the creditworthiness of the resulting, surviving or transferee entity is, in the reasonable opinion of Y, materially weaker than that of X immediately prior to such action; or

iii) effets de la clause

Cette clause permet à Gaselys de demander une terminaison partielle de l’ensemble des contrats cadres qu’on a avec eux (Non Global Close-Out Netting) et de procéder à un netting. Mais cette clause ne joue que si :

· EON a : (i)une notation financière inférieure à  celle de la SNET ; ou (ii) une notation financière inférieure à BBB- or Baa3 by S&P or Moody’s ; ou (iii) n’a plus de notation financière
· La solvabilité financière d’EON, est selon l’opinion raisonnable de Gaselys, est inférieure à celle de la SNET
14) Gazprom Marketing & Trading

a) date d’entrée en vigueur

EFET Power – 10 octobre 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Gazprom de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

15) Goldman Sachs International

a) EFET Power

i) date d’entrée en vigueur

30 avril 2008



ii) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

i. the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

ii. the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

iii. the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

iv) effets de la clause

Cette clause permet à GSI de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

1. EON a une solvabilité inférieure à celle de SNET

2. EON n’assume pas les obligations de la SNET au titre du contrat

3. EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

b) ISDA 1992 Master Agreement

i) date d’entrée en vigueur

30 avril 2008



ii) contenu de la clause

Change of Control. If Endesa S.A. ceases directly or indirectly to hold, or irrevocably commits itself to any agreement the result of which will be that Endesa S.A. will not directly or indirectly own, at least 51% of the outstanding capital stock of Société Nationale D’Electricté et de Thermique (“Endesa France”) or at least 51% of the voting rights of Endesa France (each a “Controlling Interest”) with exception to the transfer of such Controlling Interest to an entity having a minimum rating of Baa3 by Moody’s or BBB- by S&P. For the purpose of this Change of Control Additional Termination Event, the following definitions shall apply:

“Moody’s” means Moody’s Investor Service, Inc., including any official successor to Moody’s.

“S&P” means Standard and Poor’s Rating Group, a division of McGraw-Hill, Inc., including any official successor to S&P.


iii) effets de la clause

Cette clause permet à GSI de sortir du contrat si EON a une notation financière inférieure à Baa3 by Moody’s or BBB- by S&P

16) JP Morgan Securities LTD

a) EFET Power

i) date d’entrée en vigueur

1er novembre 2007



ii) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

iv. the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

v. the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

vi. the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

iii) effets de la clause

Cette clause permet à JP Morgan SLTD de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

1. EON a une solvabilité inférieure à celle de SNET

2. EON n’assume pas les obligations de la SNET au titre du contrat

3. EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

b) ISDA 2002 Master Agreement

i) date d’entrée en vigueur

10 janvier 2008



ii) contenu de la clause

The “Credit Event Upon Merger” provisions of Section 5(b)(v) will apply to Party A and Party B; provided, however, that if the applicable party has long term, unsecured and unsubordinated indebtedness or deposits which is or are publicly rated (such rating, a “Credit Rating”) by Moody’s Investors Service, Inc. (“Moody’s”), Standard & Poor’s, a division of The McGraw-Hill Companies, Inc. (“S&P”) or any other internationally recognized rating agency (a “Rating Agency”), then the words “materially weaker” in line 6 of Section 5(b)(v) shall mean that the Credit Rating of such party (or, if applicable, the Credit Support Provider of such party) shall be rated lower than Baa3 by Moody’s, or lower than BBB- by S&P or, in the event that there is no Credit Rating by either Moody’s or S&P applicable to such party (or, if applicable, the Credit Support Provider of such party) but such party’s long-term indebtedness or deposits is or are rated by a Rating Agency, lower than a rating equi​valent to the foregoing by such Rating Agency.
iii) effets de la clause

Cette clause permet à JP Morgan STLD de demander la terminaison du contrat. Mais cette clause ne joue que si : EON a une notation financière inférieure à BBB- by S&P ou l’équivalent.

17) Morgan Stanley Capital Group Inc.

a) date d’entrée en vigueur

EFET Power – 30 avril 2008

b) contenu des  clauses

i) §10.5 (k)

(k) With respect to Party A, if Endesa S.A. shall cease to beneficially own directly or indirectly at least 51% of the shares of Party A, or shall cease to have directly or indirectly at least 51% of the beneficial voting rights of Party A and Party A does not otherwise have a shareholder beneficially owning directly or indirectly at least 51% of the shares of Party A, or have directly or indirectly at least 51% of the beneficial voting rights of Party A that is rated at least “BBB-” by Standard & Poor’s Rating Group and “Baa3” by Moody’s Investor Services Inc, then Party B shall have the right to designate an Early Termination Date in respect of this Agreement.

j) §17 (i)

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets des clauses

i) § 10.5 (k)

Cette clause permet à Morgan Stanley de terminer le contrat. Mais cette clause ne joue que si : EON n’a pas une notation financière inférieure (ou égale) à “BBB-” by Standard & Poor’s Rating Group and “Baa3” by Moody’s Investor Services Inc.

ii) § 17 (i)

Cette clause permet à Morgan Stnaley de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

18) RWE Trading GmbH

a) date d’entrée en vigueur

EFET Power – 22 février 2008

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à RWE de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

19) Shell Energy Trading

a) date d’entrée en vigueur

EFET Power – 30 septembre 2002

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Shell de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

20) Sorégies

a) date d’entrée en vigueur

EFET Power – 1er octobre 2007

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Sorégies de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie

21) Total Gas & Power LTD

a) date d’entrée en vigueur

EFET Power – 12 février 2002

b) contenu de la clause

“§17 (i) : Amalgamation/Merger : If the other Party or its Credit Support Provider undergoes a change of control, consolidates or amalgamates with, or merges with or into, or transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, another Entity, or another Entity transfers all or substantially all its assets to, or reorganises, incorporates, reincorporates, or reconstitutes into or as, such Party or its Credit Support Provider and :

(i) the creditworthiness of such Party, its Credit Support Provider or the resulting, surviving, transferee or successor Entity is materially weaker than that of the other Party or such Credit Support Provider, as the case may be, immediately prior to such action;

(ii) the resulting, surviving, transferee or successor Entity fails to assume all the obligations of that other Party or such Credit Support Provider under the agreement or any Credit Support Document to which it or its predecessor was a party by either operation of law or pursuant to an agreement reasonably satisfactory to the Requesting Party; or

(iii) the benefits of any Credit Support Document cease or fail to extend (without the consent of the Requesting Party) to the performance by such resulting, surviving, transferee or successor Entity of its obligations under the Agreement.”

c) Effets de la clause

Cette clause permet à Total de demander une « Performance Assurance », c’est à dire des documents de garanties supplémentaires, tel que lettre de crédit ou cash, pour garantir la continuité de l’exécution des obligation de la SNET. Mais cette clause ne joue que si :

· EON a une solvabilité inférieure à celle de SNET

· EON n’assume pas les obligations de la SNET au titre du contrat

· EON ne donne pas ou plus effet au document de garantie fournit par la SNET : en l’espèce il n’y a pas de document de garantie
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