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-
SVD 19 TRANSFORMATION CONTRACT
BETWEEN THE UNDERSIGNED:

1. 
Dalkia France, a French société en commandite par actions with a share capital of € 220,047,504, having its registered office at 37, avenue du Maréchal de Lattre de Tassigny, 59350 Saint-André-Lez-Lille, registered with the Trade and Companies Register of Lille under number 456 500 537;
hereinafter referred to as “Dalkia France”,
on the one hand,

AND
2. 
Société Valmy Défense 19 – SVD 19, a French société par actions simplifiée with a share capital of € 37,000, having its registered office at 37, avenue du Maréchal de Lattre de Tassigny, 59350 Saint André, registered with the Trade and Companies Register of Lille under number 497 908 632;  
hereinafter referred to as “SVD 19”,
on the other hand,

referred to collectively as the “Parties” and each individually as a “Party”.
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RECITALS:
The Minister of the Economy, Finance and Industry has decided, pursuant to Article 8 of Law No. 2000-108 of February 10, 2000 concerning the modernisation and development of the electricity public service, to launch a call for tenders comprising two tranches, for the construction in France of electricity power stations using biomass, to be completed by January 1, 2010 at the latest, providing an additional generating capacity of 300 MW.

The Energy Regulation Commission (Commission de Régulation de l’Energie – “CRE”) has been put in charge of implementing the Call for Tenders (as defined in the glossary below) initiated on July 12, 2006.

Smurfit Kappa Cellulose du Pin, a French “société par actions simplifiée” with a share capital of 45,857,826 euros, having its registered office at Allée des Fougères – Usine de Facture, 33380 Biganos, registered with the Trade and Companies Register of Bordeaux under number 572 142 198 (“SKCP”), is a company of the Smurfit Kappa group. SKCP owns and operates an integrated factory that produces kraft paper for use in the manufacture of corrugated cardboard packaging, located in Facture (Gironde) (the “Factory”).

The Dalkia France group supplies its industrial customers with a complete range of energy services integrating decentralised energy production, heat generation, and optimised fuel management. 

SVD 19 wished to be able to bid in the Call for Tenders and perform the electricity sale contract to be concluded with the Electricity Buyer (as defined in the glossary below), through the Plant (as defined in the glossary below) located on the Site (as defined in the glossary below), intended to supply the Site with steam and Non-Eligible Electricity (as defined in the glossary below) within the meaning of the Call for Tenders.

SVD 19 delivered its Tender (as defined in the glossary below) to CRE on August 9, 2007. This Tender was accepted by the Energy Minister by order dated June 17, 2008, published in the Journal Officiel on July 2, 2008.

SVD 19 and SKCP entered into a relationship regarding SVD 19’s construction and operation of a biomass cogeneration power plant located at SKCP’s site. This relationship led to the execution of the following agreements on August 7, 2008:

(i) a framework contract among SVD 19, SKCP and Dalkia France, amended by an amendment dated September 9, 2008 (as amended from time to time the “Framework Contract”);

(ii) a transformation contract among SVD 19, SKCP and Dalkia France (as amended from time to time the “SKCP Transformation Contract”);
(iii) a biomass supply contract among SVD 19, Smurfit Kappa Comptoir du Pin (“SKCDP”) and Dalkia France (as amended from time to time the “SKCDP Biomass Supply Contract”). SKCDP is a sister company of SKCP; and
(iv) a land contract among SVD 19, SKCDP and Dalkia France (the “Land Contract “).
SVD 19 transferred the Framework Contract, the SKCP Transformation Contract and the SKCDP Biomass Supply Contract to Dalkia France. In order to reflect this transfer, the Framework Contract, the SKCP Transformation Contract and the SKCDP Biomass Supply Contract were amended by an instrument dated [•], 2010.
SKCP granted to SVD 19 an undertaking to create a usufruct right to the benefit of SVD 19, including a waiver on its immediate accession rights (the “Usufruct”). Upon SVD 19 being granted the definitive Usufruct, the Land Contract shall terminate ipso facto, without penalty or liability whatsoever.
The Parties came together in order to agree this SVD 19 Transformation Contract (the “Contract”) on the understanding that, save where expressly agreed and reflected herein, this Contract would be entered into on a back-to-back basis as regards the SKCP Transformation Contract. 

Furthermore, the Parties agreed the general principle that Dalkia France should have no liability under this Contract if caused by actions or omission of SKCP, notably SKCP’s performance or lack of performance under the SKCP Transformation Contract, except if (and then, only to the extent that) Dalkia France has contributed or caused the default under this Contract or under the SKCP Transformation Contract by its own actions or omissions separately and distinctly from any liability of Dalkia France which may arise from actions or omissions arising in the context to the O&M Contract (as defined below), in which case, the O&M Contract shall prevail and Dalkia France’s liability may only be sought under the O&M Contract.
Glossary

The glossary defines the terms used in this Contract and in the appended documents, to which the Parties hereby attribute contractual value.

Terms which are used in the plural shall apply both to the collective group thereby defined and to one or more of its elements taken individually. Definitions which are given for a term in the plural shall also apply where this term is employed in the singular, and vice versa.

Definitions which are given for a noun shall apply mutatis mutandis to verbs, adjectives and adverbs with the same root, and vice versa.
Affiliate: means, with respect to any given person, any entity which directly or indirectly (through the intermediary of one or more other entities), Controls or is Controlled by that person as well as any legal person which is Controlled, directly or indirectly (through the intermediary of one or more other entities), by a person who Controls such a given person, directly or indirectly (through the intermediary of one or more other entities).

Auxiliary Electricity: means the electricity, if any, supplied by SKCP and consumed by the Plant for its proper operation.

Backup: means a boiler house (comprising one or more low pressure boilers), of a total capacity of seventy (70) hour tonnes, installed, maintained and used, under its responsibility, at SVD 19’s exclusive expense.

Biomass: means the Internal Biomass and/or the External Biomass, as the case may be.
Black Liquor Steam (BLS): means the steam produced by SKCP’s black liquor boiler.

Call for Tenders: means the call for tenders launched by the CRE by notice published in the Official Journal of the European Union of December 9, 2006 (contract notice 2006/S 235 251239) for the building in France of electric plants using biomass for a total generating capacity of 300 MW.

Contract: means the present SVD 19 Transformation Contract and its schedules as described in Article 2.

Control: means control, exercised alone or jointly, over a company or entity as defined in Article L. 233-3 of the Commercial Code as currently drafted.

CRE: shall have the meaning given to such term in the recitals.

CRE Start-Up: means the date on which, in accordance with the Specifications, the Electricity Sale Agreement shall enter into effect.

Dalkia France Efficiency Commitment: means Dalkia France’s commitment to uplift, annually, the quantity of steam provided in the Contract.

Dalkia France Uptime Commitment: means Dalkia France’s commitment to supply, annually, the quantity of Black Liquor Steam provided in the Contract.
Delivery Points: means the points at which the Primary Fluids and the Utilities shall be delivered, with the characteristics and in accordance with the terms defined in the Contract.

EDF: means Electricité de France.

Efficiency: means the minimum energy efficiency of 62.5% (0.9 x declared Efficiency = 0.9 x 69.5% = 62.5%), as stipulated in the Tender, in accordance with the requirements of the Specifications.

Electricity Buyer: means EDF or any other distributor designated as buyer of the Eligible Electricity, signatory of the Electricity Sale Agreement with SVD 19.

Electricity Sale Agreement: means the agreement to be concluded between SVD 19 and the Electricity Buyer within the meaning of the Specifications, to enter into effect on the CRE Start-Up date and to terminate on January 1, 2030, unless extended in accordance with the Specifications
.

Eligible Electricity: means electricity generated by the Plant sold by SVD 19 to the Electricity Buyer within the meaning of the Call for Tenders.

External Biomass: means the biomass supplied to SVD 19 other than the Internal Biomass supplied under this Contract (including chips from branches, chips from root stock, bark and non categorized chips, sawdust, non classified round timbers, etc.).
Factory: means SKCP’s industrial production facilities, located on the Site, which consume steam and Non-Eligible Electricity.
Factory Closure: means the complete and final ceasing of the Factory’s activity or the partial ceasing of such activity where (i) the competent Prefect accepts to consider this to be equivalent to the complete and final ceasing of activity pursuant to the Specifications or (ii) following which Dalkia France will no longer be able to honour its Dalkia France Uptime Commitment or its Dalkia France Efficiency Commitment.

Framework Contract: means the framework contract entered into between SVD 19, SKCP and Dalkia France on August 7, 2008 as transferred to Dalkia France on [●], and amended by an amendment dated [●].
Internal Biomass: means the biomass (bark, wood flour and fines, slimes, bark particles, etc.) produced by SKCP and supplied to SVD 19 by Dalkia France under this Contract, in accordance with the requirements of the Specifications.

Non-Eligible Electricity: means electricity generated by the Plant which is not eligible within the meaning of the Specifications, part of which may be supplied to Dalkia France.
O&M Contract means the operations and maintenance contract entered into by SVD 19 and Dalkia France dated [●].
Plant: means the Utilities production plants built by SVD 19 with a generating capacity of 63MW, located on the Site, comprising in particular the fuel storage equipment (and other related equipment), the biomass boiler, two steam turbines and all of their auxiliary equipment. The description of the Plant appears in Schedule 1 of the Contract.

Primary Fluids: means all of the fluids (Black Liquor Steam, Internal Biomass, etc.) delivered by Dalkia France to SVD 19 with a view to the production of the Utilities, as listed in Article 6. 
Project: means the project for the construction and operation of the Plant on the Site.

Site: means the SKCP industrial site located at the Facture factory, Biganos (33380), on which, in particular, the Factory, the Plant and SKCP’s administrative buildings are located.

SKCP Start-Up Date: means the date on which SVD 19 gave notice to SKCP of operational start-up, i.e. on [•] 
2010. 
SKCP Start-Up Deadline: means the date on which the SKCP Transformation Contract is to fully produce its effects with respect to SKCP, i.e. July 15, 2011.

Specifications: means the specifications charter of the Call for Tenders concerning facilities for electricity generation using biomass, published by CRE.

SVD 19 Efficiency Commitment: means the Efficiency that SVD 19 has committed itself to in the Tender.

SVD 19 Framework Contract: means the framework contract entered into between SVD 19, and Dalkia France on [●], 2010.

SVD 19 Uptime Commitment: means the Uptime that SVD 19 has committed itself to under Article 6.3 of the Specifications.

Tender: means the offer concerning the Project, made by SVD 19, solely in its own name and on its own behalf, to CRE on August 9, 2007 in response to the Call for Tenders.

Trials Start Date: means the date on which the finalisation and first trials of the Plant shall be initiated in common by the Parties and the date as of which the first exchanges of Primary Fluids and Utilities are made between the Parties.

Uptime: means the annual uptime, measured as full-power equivalent, of 4,000 hours, as specified in the Tender, in accordance with Article 6.3 of the Specifications.
Utilities: means all of the fluids (including the low pressure steam, the medium pressure steam, etc.) delivered by SVD 19 to Dalkia France.

Year: means a calendar period of twelve (12) consecutive months.

The Parties agree that, each time terms employed in this Contract have to be interpreted, in particular in the case of a dispute, controversy or claim arising in connection with this Contract or the SKCP Transformation Contract, such terms shall be interpreted consistently with the SKCP Transformation Contract (or their counterpart term in the SKCP Transformation Contract) and, where necessary, adapted to ensure coherence in the back-to-back approach agreed by the Parties. 

Article 1. Purpose

The main purpose of this Contract is to define the terms, conditions and methods according to which SVD 19 undertakes to proceed with the transformation of the Primary Fluids, provided to it by Dalkia France under this Contract, into Utilities, from the Plant built on two plots of land made available to SVD 19 by SKCP. 
Article 2. Contractual documents 

The contractual documents comprise this Contract and the schedules referred to below:

Schedules: 

Schedule 1: Description of the Plant facilities

Schedule 2: Siting plans 

Schedule 3: Hook-up diagram 
Schedule 4: Utilities metering plan

Schedule 5: Communication procedure
Schedule 6: Emergency situation management procedures 
Schedule 7: Rules on health, safety and the environment

Schedule 8: Electricity Sale Agreement

Schedule 9: Finalisation and trials procedure

Schedule 10: Single-line diagram
Schedule 11: Delivery point and supply limits.
Those of the above schedules which are to be drawn up after the date of signature of this Contract shall form an integral part of the Contract as of the time they are signed and/or initialled by the Parties. 
Article 3. Duration and phases of the Contract
3.1
Conditions precedent - Duration

The Contract shall enter into force on the date of the signature hereof. 
The Contract has been entered into for a term running until June 12, 2030.
The Contract shall come to an end in the following cases:

(i)
occurrence of one of the termination cases referred to in Article 15.1 of the Contract;

(ii)
by mutual agreement between the Parties.

Notwithstanding the expiry or termination of the Contract, Article 17 and Article 21 below shall remain in force, insofar as necessary.

3.2
Phases of the Contract
The Contract comprises an operational working phase only.
[(a)
Reserved]

[(b)
Reserved]
(c)
Operational working phase 

This phase shall start on the SKCP Start-Up Date and end on the expiry of the Contract (either upon expiry of the initial term or due to early termination).

Article 4. Scheduled maintenance

Dalkia France shall communicate the Factory’s maintenance schedules to SVD 19, with a minimum of six (6) months prior notice, in order to enable SVD 19 to draw up schedules for the maintenance of the Plant, while taking the imperatives of the Factory into account insofar as possible.
Article 5. Commitments of SVD 19

5.1
Transformation commitment

As of the date hereof, SVD 19 undertakes to transform the Primary Fluids provided to it by Dalkia France under this Contract into Utilities under the conditions defined below.

(a)
Characteristics of the Utilities

· Cleaning steam

The cleaning steam is used exclusively for the cleaning of the black liquor boiler.

	Process steam delivery point


	CH10 50 b
 cleaning steam header 

in boiler building 10

	P & T measuring point


	CH10 50 b cleaning steam header in boiler building (3 m before the steam header)

	Nominal pressure at delivery point
	25 bar abs

	Pressure tolerance at delivery point
	-1.0 b / +5 b

	Nominal temperature at delivery point
	325 °C

	Temperature tolerance at delivery point
	-0°C / +75°C


The cleaning steam must correspond to characteristics for feed water and be free of solid or liquid foreign bodies.

· 13 b steam

The 13 bar steam is consumed by the Factory and essentially feeds the MAP 5 and MAP 6 paper machines and the digester.

	Steam delivery point 
	CC13 12 bar steam header at the level of the existing Plant turbine 

	P & T measuring point
	Supply pipe for CC13 steam header (3 m before the steam header)

	Nominal pressure at delivery point
	13 bar abs

	Pressure tolerance at delivery point
	-1.0 b / +1.0 b

	Nominal temperature at delivery point
	220 °C

	Temperature tolerance at delivery point
	-20°C / +20°C

	Maximum load variation slope
	20 t/h per minute


The 13 bar steam must correspond to characteristics for feed water and be free of solid or liquid foreign bodies.

· 4 b steam 

The 4 bar steam is consumed by the Factory and essentially supplies the digester and the evaporator.

	Steam delivery point
	3 bar CC3 steam header at the level of the existing Plant turbine 

	P & T measuring point
	Supply pipe for CC3 steam header (3 m before the steam header)

	Nominal pressure at delivery point
	3.8 bar abs

	Pressure tolerance at delivery point
	-0.2b / +0.2 b

	Nominal temperature at delivery point
	160 °C

	Temperature tolerance at delivery point
	-10°C / +20°C

	Maximum load variation slope
	10 t/h per minute


The 4 bar steam must correspond to characteristics for feed water and be free of solid or liquid foreign bodies.

· Wastewater

Wastewater comprises in particular the washing water, cooling water, and blowdown discharge. 

Wastewater, provided that it complies with environmental regulations in this area, shall be discharged into the Factory’s general drainage network (unitary network) up to a limit of 60,000 cubic metres per year, excluding rainwater, to be processed by the Factory’s purification plant. In this respect, SVD 19 undertakes to take the necessary steps, at any time over the duration of this Contract, to ensure that wastewater complies with the acceptance criteria for the Factory’s purification plant, all in compliance with the applicable regulations.

The constraints for discharge into the Factory’s collection system are as follows:

pH: between 6 and 9

Temperature: less than 60°C

COD: less than 180 mg/l

BOD: less than 75 mg/l

SM: less than 75 mg/l

Hydrocarbons: less than 5 mg/l

In the event of early termination (by expiration of the initial term or of a successive term, depending on the case, or by termination) of the Contract, and operation of the Plant in autonomous mode, SVD 19 shall take personal responsibility for the processing of waste water outside the SKCP network, without SKCP being pursued or disturbed in this respect.

· 
Rainwater

Rainwater collected on the roofs shall be discharged directly into the natural environment by SVD 19. An isolating system to be provided by SVD 19 must allow rainwater from roofing, in the event of fire, to be directed to the Factory’s collection system.

Rainwater collected from roads shall be discharged by SVD 19 (at its expense) through an oil skimming tank, into the Factory’s collection system.

The constraints for discharge into the Factory’s collection system are as follows:

· pH: between 6 and 9

· Temperature: less than 60°C

· COD: less than 180 mg/l

· BOD: less than 75 mg/l

· SM: less than 75 mg/l

· Hydrocarbons: less than 5 mg/l.
· Electricity passing through the Factory’s network

The quality criteria to be complied with at the delivery points are as follows (values valid in island mode):

· Voltage, 13.5 kV network (minimum 13.2 kV and maximum 13.8 kV)

· Voltage, 63 kV network (minimum 63 kV and maximum 66 kV)

· COS phi Factory network: greater than or equal to 0.92

· Frequency, Factory 13.5 and 63 kV networks: mini 49.5 Hz and maxi 50.5 Hz

These values shall be adjusted at the end of the detailed Project study and shall take account of the current quality level of the Factory’s electricity network.

The single-line diagram appears in Schedule 11.

(b)
Volume of the Utilities

· Cleaning steam:

	Fixed hourly rate at delivery point
	13 t/h or 9.8 MW*

	Max output at delivery point
	20 t/h

	Min output at delivery point
	0 t/h


* Thermal power calculated by difference between the enthalpy of the cleaning steam and the enthalpy of water output from hot well at 80°C.

· 13 bar steam

	Fixed hourly rate at delivery point
	157 t/h or 110 MW*

	Maximum output at delivery point
	200 t/h

	Minimum output at delivery point
	50 t/h


* Thermal power calculated by difference between the enthalpy of the 13 bar steam and the enthalpy of water output from hot well at 80°C.

· 4 bar steam

	Fixed hourly rate at delivery point
	92.2 t/h or 62.8 MW*

	Maximum output at delivery point
	110 t/h

	Minimum output at delivery point
	60 t/h


* Thermal power calculated by difference between the enthalpy of the 4 bar steam and the enthalpy of water output from hot well at 80°C.

· Non-Eligible Electricity

	Fixed hourly rate at delivery point
	11 MWel

	Maximum power at delivery point
	15 MWel

	Minimum power at delivery point
	0 MWel


(c)
Uptime of the Utilities

Commitment for annual steam uptime:

SVD 19 undertakes to provide steam 99.7% of the time, other than during the Factory’s scheduled maintenance, subject to supply of the Black Liquor Steam (BLS).


5.2
Other commitments of SVD 19]
[(a)
Hook-ups

[SVD 19 shall proceed, at its own expense and under its responsibility, with the hook-ups and other fitting-out works required for the Project, including in particular for (i) the operation of the Plant, (ii) the logistics for supplies, preparation and storage of the Biomass
, (iii) the transformation of the Primary Fluids into Utilities under the Contract, and (iv) the sale of the electricity under the Electricity Sale Agreement
.

Integration of the Factory shall take place without impact on the current electrical operations of the Factory (notably in terms of protection).  If this proves to be impossible despite all of the efforts made, SVD 19 shall carry out and bear the cost of all necessary changes while minimizing to the greatest extent possible the risks related to the hook-ups.

The definition of the hook-ups shall be studied by the Parties, taking account of the Factory’s constraints and studies already carried out by the Factory. The consignment and deviation of existing networks (electricity and steam), required for the construction of the Plant, shall be carried out by SVD 19 under SKCP’s responsibility. Details of the hook-ups are appended to the Contract in Schedule 3
.]
Moreover, SVD 19 acknowledges having examined the current state of the Factory’s 13.5 kV and 63 kV electricity networks. SVD 19 undertakes not to cause any fault in the Factory’s electricity network and undertakes to remedy any damage to said network which is attributable to it.

(b)
Reactive energy

SVD 19 undertakes not to degrade the Factory’s situation regarding reactive energy and undertakes to compensate any additional costs associated with the Factory’s consumption of reactive energy due to the operation of the Plant, it being agreed that the reactive energy produced for the Factory by SVD 19 shall amount to what the former turboalternators produced before the Plant was put in place.

(c)
Management of the Factory’s electrical islanding

[SVD 19 undertakes to carry out, at its own expense, the studies and work to enable islanding at the level of the 13.5 kV bus in order to safeguard the Factory’s priority consumption.  The rate of success of the islanding at the level of the 13.5 kV bus, attained under the same preparation conditions as prior to the project (Weather Storms alert and electrical balance of the priority bus), shall be 95% no later than nine (9) months after the Date of the Trials Commencement.

Subject to the authorisation of the grid managing authority (RTE
), SVD 19 shall carry out, at its own expense, the studies and works to enable islanding at the level of the 63 kV bus
].

(d)
Backup

SVD 19 undertakes to maintain a Backup in its installations, making it possible to stand in for the supply of steam from the biomass boiler in the event that it should fail or shut down, and to put it into service in such cases, other than for the Factory’s scheduled maintenance. 
(e)
Commitment to take delivery of Primary Fluids

SVD 19 undertakes to take delivery of the quantity of Primary Fluids that SKCP undertakes to deliver under the conditions of Article 6 below. The consequences of a failure by SVD 19 to comply with this obligation are provided for in Article 5.4 below.

(f)
Commitment to supply or to compensate electricity

SVD 19 undertakes to supply, or financially compensate, 24,795,000 kWh per year plus 41.7 kWh per tonne of Black Liquor Steam supplied by Dalkia France
. 

In the event that SVD 19 fulfils its duty to supply electricity by purchasing from an external supplier, the cost of transport shall be borne by SVD 19.
In the event of application of the financial compensation provided for in the first paragraph of point (f) above, Dalkia France shall invoice the total marginal cost (energy and transport, excluding subscription for transport) of energy not delivered by Dalkia France, purchased by Dalkia France, including any penalties borne in this respect by Dalkia France. 

5.3
Sanction for SVD 19’s transformation commitments

In the event that SVD 19 fails to meet its commitments referred to in Articles 5.1, other than in the exonerating situations enumerated in Article 5.5 below, Dalkia France shall be entitled to apply penalties to SVD 19 under the conditions and within the caps defined below.

(a)
Definition of an interruption of supply

An interruption of supply shall be observed by both Parties as of the time the characteristics of the 13 bar steam or 4 bar steam no longer meet the conditions specified in Articles 5.1 (a) for more than three (3) consecutive minutes.
(b)
Measurement

Measurement shall be made at the Utilities delivery points.

(c)
Amount of hourly penalties and annual cap

· Hourly penalty

The amount of the hourly penalty in the event of interruption is fixed at nine thousand euros (€9000) / hour of interruption.

· Annual cap for penalties

The total amount of penalties due per contractual year is capped at four hundred thousand euros (€400,000) / year, index-linked in accordance with formula K appearing in Article 9.1.

(d)
Annual deductible

Penalties shall be triggered as of the 26th hour of cumulative interruption or as of the sixth (6th) interruption of supply within the meaning of Article 5.3 (a) above, in the year, outside the Factory’s scheduled maintenance periods.

(e)
Nature of penalties

The nature of penalties shall be to discharge the obligation and, consequently, exclude any other indemnification of Dalkia France by SVD 19, subject to the express reservation of the Backup as referred to in Article 5.2 (d) being put into effect whenever necessary and as soon as possible, such as to avoid any interruption in the operation or any reduction in the activity of the Factory.
(f)
Specific sanction for failure to implement the Backup

Notwithstanding the provisions of paragraphs (c) and (e) above, the Parties hereby expressly agree that in the event that the Backup is not put into effect within twelve (12) hours following the shut-down of or fault in the biomass boiler or in the case of inadequacy of the Back-up, SVD 19 shall owe a penalty in addition to those set out in paragraph (c) above, of fifty thousand euros (€50,000) per day late, capped at two million euros (€2,000,000) per year. 

If such implementation (inadequacy and/or failure) of the Back-up is not remedied by SVD 19 within eight (8) days as of the expiry of the aforementioned period of twelve (12) hours, Dalkia France (or SKCP as designated by Dalkia France) shall then be able to take the initiative of implementing any alternative solution (e.g. renting of boilers) in order to solve the problem itself, at SVD 19’s expense, without prejudice to the application of the penalties mentioned in the preceding paragraph for so long as such alternative solution is not effective.

(g)
Invoicing and payment of penalties

The penalties shall be invoiced monthly.

The penalty invoices shall be payable at sixty (60) days from the end of month, on the 10th of the month, as of their date of issue.

5.4
Sanction for the obligation to take delivery of the Primary Fluids

If SVD 19 does not take delivery of the Primary Fluids effectively made available to it by Dalkia France, said Primary Fluids which were not supplied and consequently not uplifted by SVD 19 shall be accounted for fully in Dalkia France’s credit, as if they had been effectively supplied, in the calculation of the value of variations as referred to in Article 9.1 (b) of the Contract.


5.5
Exonerating causes 

No penalty shall be due by SVD 19 to Dalkia France if its supply commitments could not be met due to the occurrence of one of the following events:

- an act or circumstance ascribable to Dalkia France (including failure to perform the obligations imposed on it under the Contract in terms of commitment to make Primary Fluids available and duty to take delivery), or of its personnel, of its subcontractors or suppliers and of any person intervening on its behalf and under its responsibility, putting SVD 19 in a position of material impossibility to fulfil its duties to provide the Utilities, provided however that SVD 19 may not invoke this provision to refuse the compensation of penalties arising under Article 5.3 and Article [●] of the O&M Contract
 as envisaged in the O&M Contract.

- an act or circumstance ascribable to a third party, putting SVD 19 in a position of material impossibility to fulfil its duties to provide the Utilities, it being specified that a third party within the meaning of this Article shall not include the suppliers of SVD 19 (other than for the supply of gas and electricity) or its personnel, its subcontractors and any person intervening on its behalf and under its responsibility.

- any event outside of SVD 19’s control, including any interruption or insufficiency in services for the distribution of gas and electricity, any material change in the physical characteristics of the energy thereby supplied, any fuel quotas or quotas for any other supply required for the operation of the Plant imposed by the public authorities.

- any event of force majeure or similar event referred to in Article 16. 

It is agreed that if the circumstances, acts and/or events constituting exonerating causes above have as their origin an act or circumstance attributable to SVD 19, then said exonerating cause may not be relied upon by SVD 19. 
Article 6. Commitment by Dalkia France to make the Primary Fluids available 
Dalkia France undertakes to make the Primary Fluids available to SVD 19 under the following terms and conditions.

6.1
Provision of Black Liquor Steam

(a)
Characteristics:

	HP steam supply point
	80 bar CC80A steam header at the level of boiler 9

	P & T measuring point
	Piping feeding steam header CC80A at the level of 9 (3 m downstream from the steam header)

	Nominal pressure at point of supply
	81 bar 

	Pressure tolerance at point of supply
	-5.0 b / +5.0 bar

	Nominal temperature at point of supply
	435 °C

	Temperature tolerance at point of supply
	-5°C / +15°C

	Maximum load variation slope
	25 t/h by minute


(1) regulation of the 80 bar network pressure shall take place from the black liquid turbine

The chemical properties of the Black Liquor Steam shall be as follows:

	Parameters
	Values

	Silica
	< 0.02 mg / kg

	Sodium (Na) + Potassium (K)
	< 0.04 mg / kg

	Chlorides
	< 0.2 mg / kg

	Total copper (Cu)
	< 0,003 mg / kg

	Iron (Fe)
	< 0.02 mg / kg

	Sulphates and sulphites 
	< 0.2 mg / kg

	Na / PO4
	2.3 to 3


(b)
Volumes:

	Fixed hourly rate at delivery point
	186.7 t/h or 150.3 MW*

	Maximum throughput at delivery point
	220 t/h

	Minimum throughput at delivery point
	150 t/h

	Black Liquor technical minimum 

Fuel oil technical minimum
	Technical min 1: 100 t/h

Technical min 2: 40 t/h


* Thermal power calculated by difference between the enthalpy of the Black Liquor Steam and the enthalpy of water output from hot well at 80°C.

6.2
Provision of the Internal Biomass

(a)
Characteristics
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The delivery points and supply limits between the Parties are specified in Schedule 11.
(b)
Volumes
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(c)
Return of ash produced by the Internal Biomass

Dalkia France shall take personal responsibility for the portion of ash corresponding to the Internal Biomass supplied by Dalkia France to SVD 19, the elimination of the additional ash being the responsibility of SVD 19.

6.3
Provision of feed water

Dalkia France shall provide SVD 19 with a mixture of demineralised water and condensates. This water shall be used to feed the biomass boiler, the Backup, and injection desuperheaters.

(a)
Characteristics

The required characteristics for this mixture are as follows:

	Measuring point for T and characteristics 
	Feed water piping hot well (3 m downstream from the hot well)

	Nominal temperature at point of supply
	80 °C

	Temperature tolerance at point of supply
	-5°C / +5°C

	pH
	8.5 to 9.5



	Cationic conductivity of the mixture after processing
	< 0.8 (S/cm monthly average

	Dissolved oxygen
	2.5 PPM before the de-aerator

	Iron
	< 0.02 mg /l

	Silica (in SiO2)
	< 0.02 mg / l

	Copper
	< 0.003 mg/l

	Sodium + Potassium
	< 0.04 mg/l before the de-aerator

	Total hardness
	 0.02° F

	TOC
	<0.2 mg/l

	Grease & oil
	0 mg/l


(b)
Volumes:

	Nominal throughput at delivery point
	85 t/h or 7.9 MW* (1)

	Maximum throughput at delivery point
	170 t/h

	Minimum throughput at delivery point
	4 t/h


* Thermal power calculated by difference between the enthalpy of the demineralised water and condensates at 80°C.

(1) subject to the balancing of exchanges of boiler water and steam.

6.4
Provision of raw water

Dalkia France shall provide SVD 19 with raw water. This water shall be used for:

· cleaning the floors;

· cooling the effluents; and

· cooling for certain equipment which cannot be cooled using a closed circuit.

(a)
Characteristics

	Volume measuring points
	Meter on entry to the Plant

	Average temperature at point of supply
	15 °C

	Temperature tolerance at point of supply
	-10°C / +20°C

	pH
	Comprised between 6.5 and 7.5 

	Suspended matter (SM)
	<30 mg/l

	
	


(b)
Volumes:

	Average throughput at delivery point
	3 m3/h

	Maximum throughput at delivery point
	35 m3/h

	Annual volume 
	25,000 m3


6.5
Supply of the Auxiliary Electricity to the Plant

Out of a concern for economic optimisation, all of the Auxiliary Electricity shall be purchased, as applicable, by SDV 19 from Dalkia France.

The purchase of Auxiliary Electricity is excluded from the financial provisions set out in Article 9.

(a) 
Characteristics:

Consumed power: approximately 4.4 MW

Hook-up point: 63 kV bus (main connection) and 13.5 kV bus (final backup)

(b)
Volumes:

	Average power at delivery point
	4.4 MWel

	Maximum power at delivery point
	5.4 MWel

	Minimum power at delivery point
	0 MWel


(c)
Price

The sale price used for the Auxiliary Electricity shall be the average price of electricity purchased by the Factory, excluding specific contracts of the Exeltium or equivalent type:

Market ElecP(Year N): is the average price of electricity purchased by the Factory, expressed as Euros / MWhel, for the year in question.

For 2007, Market ElecP(2007) = €56 / MWhel

Notwithstanding anything to the contrary, this Article 6.5 shall not apply in any period of time during which the O&M Contract is in effect. 


6.6
Penalties for Dalkia France’s undertaking to provide the Primary Fluids

The terms of Article 5.4 being reiterated, in case of a breach by Dalkia France of its obligation to provide the Primary Fluids, such breach shall be taken into account in the calculation of the valuation of variations provided for in Article 9.1 (b).

It is agreed that such taking into account of the breach by Dalkia France of its obligations to provide the Primary Fluids in the calculation of the valuation of variations, shall be exclusive of all other penalties and/or compensation of any nature by Dalkia France, or any of its Affiliated Companies, in favour of SVD 19 or any of its Affiliated companies
.

Article 7. Other obligations of Dalkia France
7.1
Obligations to take delivery of and annual supply of steam

(a)
Definition of the minimum uplift commitment and minimum annual supply 

As of date hereof and until the date of expiry of the Contract (upon expiry of the initial term or of a successive term or in case of termination), Dalkia France undertakes to comply with:

(i) 
the Dalkia France Efficiency Commitment
; and 

(ii)
the Dalkia France Uptime Commitment
.

It is specified that the reference period for verifying compliance with the Dalkia France Efficiency Commitment and the Dalkia France Uptime Commitment is an annual period.

(b)
Non-compliance with the Dalkia France Efficiency Commitment

Dalkia France undertakes to inform SVD 19, as soon as possible once it becomes aware of the same, of any potential or actual failure on its part in meeting the Dalkia France Efficiency Commitment.  
In such an event, the Parties undertake, in case of a Factory Closure, to implement the solutions mentioned in [Article [10.1] of the SVD 19 Framework Contract or, as the case may be, in] the Usufruct contract and, outside the case of a Factory Closure, to discuss in good faith in order to find a solution or solutions (including, where applicable, in concert with the Prefect) such as to enable SVD 19 to continue to meet or re-establish the SVD 19 Efficiency Commitment in compliance with the requirements of the Specifications. In such last case, in the absence of a solution or agreement, the Contract shall be fully and automatically terminated by either of the Parties as provided for in Article 15.

Dalkia France may request SKCP to attend and participate in these discussions.

(c)
Non-compliance with the Dalkia France Uptime Commitment

Dalkia France undertakes to inform SVD 19, as soon as possible once it becomes aware of the same, of any potential or actual failure on its part in meeting the Dalkia France Uptime Commitment. 

In such an event, the Parties undertake, in case of a Factory Closure, to implement the solutions mentioned in [Article [10.1] of the SVD 19 Framework Contract or, as the case may be,] the Usufruct contract and, outside the case of a Factory Closure, to discuss in good faith in order to find a solution or solutions (including, where applicable, in concert with the Prefect) such as to enable SVD 19 to continue to meet or re-establish the SVD 19 Uptime Commitment in compliance with the requirements of the Specifications. In such last case, in the absence of a solution or agreement, the Contract shall be fully and automatically terminated by either of the Parties as provided for in Article 15.

Dalkia France may request SKCP to attend and participate in these discussions.

(d)
Consequences of failure of Dalkia France to meet the Dalkia France Uptime Commitment and Dalkia France Efficiency Commitment and/or its obligations to supply Internal Biomass as well as undertakings of SVD 19 in the event of failure of SKCP to meet its SKCP Uptime Commitment and SKCP Efficiency Commitment under the SKCP Transformation Contract. 
It being recalled, as a preliminary matter, that in the event that Dalkia France fails to comply with its obligation to supply the Primary Fluids, this failure to comply shall be taken into account in calculating the valuation of variations provided for in Article 9.1 (b
).  
Subject to Article 7.3 applying, in the event that Dalkia France fails to comply with its Dalkia France Uptime Commitment and/or its Dalkia France Efficiency Commitment, and without this limiting the provisions of [Article [10.1] of the SVD 19 Framework Contract, or, as the case may be, of] the provisions of the Usufruct contract, and Article 6.6 of this Contract in the event of Dalkia France’s failure to perform its commitments to supply Primary Fluids, the Parties expressly agree that Dalkia France’s failure to comply with its Dalkia France Uptime Commitment and/or its Dalkia France Efficiency Commitment, and the subsequent termination (and all of its consequences) of the Contract, shall not provide entitlement to any damages, penalty, costs or indemnity of any whatsoever (in tort, contract or pursuant to regulations) on the part of Dalkia France in favour of SVD 19 (and/or any entities that are Affiliated to it), whatever the consequences for SVD 19 (and/or its Affiliates) or with respect to third parties (public authorities, the third party contracting parties of SVD 19 or its Affiliates
).

In this respect, subject to Article 7.3 applying and save as otherwise agreed by the Parties in the O&M Contract, SVD 19, and its Affiliates whose agreement and compliance it hereby guarantees, irrevocably waives any claims of any nature whatsoever against Dalkia France and/or any of its Affiliates, connected with Dalkia France’s failure to comply with its Dalkia France Uptime Commitment, its Dalkia France Efficiency Commitment and/or its obligation to provide Internal Biomass under the Contract (and in this last case, without this limiting the provisions of Article 6.6) and the subsequent termination (and all of its consequences) of the Contract, or which are based on, inter alia, (i) any consequences and/or penalties applying against it as provided, in particular, under Articles 6.3 to 6.5 of the Specifications in the event of failure to comply with, inter alia, the Dalkia France Uptime Commitment or Dalkia France Efficiency Commitment, (ii) any indemnity imposed on it pursuant to Article 41 of Law No. 2000-108 of 10 February 2000, or further (iii) any costs, penalties and/or indemnity of any nature connected with the possible ending or termination of agreements entered into by SVD 19 (and/or its Affiliates) with respect to the Project.

SVD 19 acknowledges that it has been informed of the provisions of the SKCP Transformation Contract, and in particular of the provisions of article 7.01(d) of the SKCP Transformation Contract and SVD 19 for itself and its Affiliates as well as its lenders, suppliers, agents, employees and subcontractors, undertakes not to take any action whatsoever which might directly or indirectly trigger Dalkia France’s indemnification obligations or liabilities towards SKCP and its Affiliates under article 7.01(d) of the SKCP Transformation Contract, failing which SVD 19 shall fully indemnify Dalkia France and its Affiliates.

The commitments of SVD 19 under this Article constitute a condition which is a determining factor for Dalkia France’s consent to enter into the Contract and the O&M Contract.
7.2 
Electricity transit:

[Dalkia France shall make the electricity transit installations available to SVD 19 and undertakes to ensure 99.7% availability except in the Factory’s scheduled maintenance periods
]. 

7.3 Exonerating causes

(a)
No penalty shall be due by Dalkia France to SVD 19 under the Contract due to the occurrence of one of the following events:

- an act or circumstance ascribable to SVD 19 (including failure to perform the obligations imposed on it under the Contract in terms of commitment to make Utilities available, to supply electricity to Dalkia France or to uplift the Primary Fluids), or to its personnel, its subcontractors or suppliers and to any person intervening on its behalf and under its responsibility, putting Dalkia France in a position of material impossibility to fulfil its duties under the Contract;

- an act or circumstance ascribable to a third party, putting Dalkia France in a position of material impossibility to fulfil its duties under the Contract, it being specified that a third party within the meaning of this Article shall not include the suppliers of Dalkia France (other than for the supply of gas and electricity) or its personnel, its subcontractors and any person intervening on its behalf and under its responsibility;

- any event outside of Dalkia France’s control, including any interruption or insufficiency in services for the distribution of gas and electricity, any material change in the physical characteristics of the energy thereby supplied, any fuel quotas or quotas for any other supply required for the operation of the Factory imposed by the public authorities;

- the destruction of plants, machines and/or equipment, it being specified that this case shall not prejudice SVD 19’s right to receive any and all insurance compensation for direct property damage and/or bodily injury that the Dalkia France may cover, as the case may be;

- any event of force majeure or similar event referred to in Article 16.
(b)
Subject to paragraph (iii) below, it is agreed that if the acts, circumstances and/or events constituting exonerating causes above have as their origin an act or circumstance which is attributable to Dalkia France, then said exonerating cause may not be relied upon by Dalkia France.

(c)
Furthermore, the Parties agree that Dalkia France should have no liability or penalty whatsoever under this Contract if caused by SKCP actions or omissions and, in particular SKCP’s performance or lack of performance under the SKCP Transformation Contract unless and to the extent that Dalkia France has contributed or caused the default under this Contract or under the SKCP Transformation Contract by its own actions or omissions.  The burden of proof for the purposes of this paragraph shall be borne by Dalkia France if the O&M Contract is in effect; otherwise, the burden of proof shall rest with SVD 19.
In addition, notwithstanding the foregoing: 

· Dalkia France shall have no liability or penalty whatsoever under this Contract to the extent that such liability or penalty results from actions taken in compliance with the provisions of the O&M Contract, notably in the event of emergency situations for the purposes of safeguarding the Plant
. 

· to the extent that liability may arise both under this Contract and under the O&M Contract, the provisions of the O&M Contract shall prevail, such that Dalkia France’s liability hereunder may only arise due to actions or omissions which are separate and distinct from those which may give rise to Dalkia France’s liability under the O&M Contract. In any case, SVD 19 acknowledges that there is no double recovery right, and in particular matters giving rise to liability penalty or indemnity under the O&M Contract shall be governed exclusively by the provisions of the O&M Contract.

The commitments of SVD 19 under this Article 7.3(c) and the terms hereof, constitute a condition which is a determining factor for Dalkia France’s consent to enter into the Contract and the O&M Contract.
Article 8. Delivery point and metering of the Utilities

8.1
Delivery point for the Internal Biomass

	Supply point for internal barks
	At the AT21 belt drop-off point

	Supply point for dehydrated slimes 
	Screw press: EVIS 130c screw drop-off point

Belt press : ET130b belt drop-off point

	Supply point of the fines
	At the AT40 belt drop-off point


8.2
Metering

The meters shall be positioned as near as possible to the points of delivery of the utilities and calibrated jointly and with the participation of the Parties.

A metering plan is appended in Schedule 4 of the Contract.

8.3
Meter failure

In the event of failure of a meter, the invoiced quantity for the period from the date of the last meter reading preceding the failure and the date on which the meter is returned to proper working condition shall be based on the Factory’s historical consumption, taking account of the seasonality of the Factory’s production levels. 

Article 9. Financial provisions

9.1
Prices - Index-linking - Revision 

The cost of transformation of the Primary Fluids into Utilities shall comprise two terms (prices):

· a fixed term (see paragraph (a) below entitled “fixed term”) which corresponds to the transformation of the quantities stated in the tables in Article 5 and Article 6 in terms of the fixed hourly amounts ; and
· a variable term (see paragraph (b) below entitled “valuation of variations”) attributing a positive or negative value to any variations in volumes between the fixed hourly amounts and the volumes actually exchanged.

(a)
Fixed term
The annual fixed term which corresponds to the transformation of the Primary Fluids into Utilities shall be calculated according to the following formula:

FT =  4,047,000 x K – 64.913 * Market ElecP(Year N))

Where

[K is the index value used in the CRE’s Call for Tenders
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- ICHTTS1: is the definitive value of the last known value on the first of November of each year in the hourly labour cost index (all employees) in electrical mechanical industries.

- PPEI: is the definitive value of the last known value on the first of November of each year in the business to business service industry production price index for all industry (French market).

- ICHTTS1o and PPEIo: are the definitive values of the last known values on January 1, 2007. 

On January 1, 2007 

ICHTTS1o = 135.3

PPEIo =111.3

On January 1, 2007, K = 1.

- Market ElecP(Year N): is the average price of electricity purchased by the Factory, expressed in Euros / MWh, for the year in question.

For 2007, Market ElecP(2007) = €56 / MWh.

Worked example:

On January 1, 2007, FT is equal to:

FT= 
4,047,000 *1 – 64.913 x 56, giving

FT = 
€411,872 / year
] 

(b)
Valuation of variations

The Parties have defined the theoretical break-even point below.

[image: image4]
At the break-even point, SVD 19 shall invoice Dalkia France for the Fixed Term set out in point (a).
Any variation between the fluids actually delivered and this break-even point may give rise to variations in the charges or revenues of SVD 19. Consequently, the Parties have adopted rules for the valuation of variations making it possible to offset variations in SVD 19’s operating accounts.

These valuations apply to the various exchanged fluids in the following manner:

· variations in Black Liquor Steam delivered by Dalkia France shall give rise to variations in SVD 19’s sales of electricity;

· variations in the supply of Internal Biomass shall give rise to variations in SVD 19’s purchases of External Biomass;
· variations in the consumption of 35 bar steam, 13 bar steam and 4 bar steam shall give rise to variations in SVD 19’s electricity sales;
· variations in the supply by SVD 19 of NE Electricity shall give rise to variations in Dalkia France’s electricity purchases.
Step 1: Identification of the variations between volumes of steam and electricity actually delivered /supplied and volumes arising under the fixed hourly amounts expressed as MWh.

For this purpose, the Parties shall identify:

- the volumes actually delivered/supplied in steam and electricity which are measured using the meters specified in Schedule 4;

- the theoretical volumes delivered /supplied in steam and electricity which are calculated by multiplying the number of site opening hours by the various fixed hourly amounts indicated in the tables in Articles 5 and 6, summarised below:
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Worked example: 

Consider a month M in which the Factory is fully operational for thirty-one (31) days, i.e. seven hundred and forty-four (744) hours.

· The actual volumes exchanged are, for example, the following:

[image: image6]
· The fixed volumes exchanged are as follows:

Worked example for Black Liquor Steam:

Period in hours x Uptime x Fixed hourly amount

744 hours x 99.7% x 186.7 t/h = 138 488 t

744 hours x 99.7% x 150.3 MW = 111 484 MWh

[image: image7]
Step 2: Updating the variation price table to present value

· Valuation of Non-Eligible Electricity and Internal Biomass

The principle adopted to value the Non-Eligible Electricity and the Internal Biomass is the market price principle. 

Thus, the price of Non-Eligible Electricity follows the Market ElecP(Year N) index used in the invoicing of the Fixed Term:

Market ElecP(Year N): is the average price of electricity purchased by the Factory, expressed in Euros / MWh, for the year in question.

For 2007, Market ElecP(2007) = €56 / MWh.

The market price for the Internal Biomass is determined by the Parties at €16.61 / MWh
, this price will be index-linked to the K
 index used in invoicing the Fixed Term:
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[- ICHTTS1: is the definitive value of the last known value on the first of November of each year in the hourly labour cost index (all employees) in electrical mechanical industries.

- PPEI: is the definitive value of the last known value on the first of November of each year in the business to business service industry production price index for all industry (French market).

ICHTTS1o and PPEIo: are the definitive values of the last known values of the aforementioned indexes on January 1, 2007
]. 

On January 1, 2007 

ICHTTS1o = 135.3

PPEIo = 111.3

On January 1, 2007, K = 1.

Worked example:

On January 1, 2007, the valuation of Non-Eligible Electricity and Internal Biomass is as follows:

	
	Valuation

	Non-Eligible Electricity
	€56.0 / MWh
	

	Internal Biomass
	€16.61 / MWh
	€30.70 / t


· Valuation of the steam

The principle adopted to value the exchanged steam is that of electrical equivalent, thus each tonne of steam delivered by Dalkia France or supplied by SDV 19 corresponds to an equivalent in electricity generation if this steam had been put to use in the condensation turbine.

Considering:

· the characteristics of the steam;

· the foreseeable performances of the electricity generating equipment; and

· the Factory’s working methods,

the Parties have determined that steam’s equivalent in electricity generation is determined as follows:

Valuation of 1 t/h of Black Liquor steam = 229.7 kWh / t

Valuation of 1 t/h of 25 b steam = 182.4 kWh / t

Valuation of 1 t/h of 13 b steam = 135.2 kWh / t 

Valuation of 1 t/h of 4 b steam = 109.8 kWh / t.
At the present date, the performance levels of the electricity generation tools are not known, and consequently the Parties may correct the above values as soon as the electricity generation tools are guaranteed by the consulted manufacturers. 
Considering:

· the existing electrical power ratings on the Site before publication of the Call for Tenders; and

· the rules of the Call for Tenders,

the valuation and the index-linking of the valuation of variations are as follows: 
Valuation for Black Liquor Steam (Year N) = 229.7 / 1000 *(76.46% * Green ElecP(Year N) + 23.54% Market ElecP(Year N) 

Valuation of 25 b Steam(Year N) = 182.4 / 1000 *(76.46% * Green ElecP(Year N) + 23.54% Market ElecP(Year N) )

Valuation of 13 b Steam(Year N) = 135.2 / 1000 *(76.46% * Green ElecP(Year N) + 23.54% Market ElecP(Year N) )

Valuation of 4 b Steam(Year N) = 109.8 / 1000 *(76.46% * Green ElecP(Year N) + 23.54% Market ElecP(Year N) )

Where:

- Green ElecP(Year N) is the price of green electricity provided in the file given in answer to CRE. This price is index-linked using the K index set out above.

For 2007, Green ElecP(2007) = €113.7 / MWh.

- Market ElecP(Year N): is the average price of electricity purchased by the Factory, expressed in Euros / MWh, for the year in question.

For 2007, Market ElecP(2007) = €56 / MWh.

Worked example:

On January 1, 2007, the valuation of the various steam levels was as follows:

	
	Valuation

	Black Liquor Steam
	€28.57 / MWh
	€23.00 / tv

	25 bar Steam
	€24.20 / MWh
	€18.26 / tv

	13 bar Steam
	€19.32 / MWh
	€13.54 / tv

	4 bar Steam
	€16.15 / MWh
	€10.99 / tv


Prices given excluding VAT - subject to VAT at the rate in force on invoicing date.

Step 3:  Summary of variations

The variations in observed volumes are as follows:
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After using the variation prices calculated in step 2, the valuation of the variations for the month in question amounts to: 

[image: image10]
9.2
Invoicing and payment

At the end of each month an invoice shall be issued, revised under the conditions provided for in the Contract, equal to:

- 
one twelfth (1/12) of the amount of the Fixed Term; plus
-
the amount corresponding to the valuation of variations in the preceding month.

Invoices are payables by wire transfer, at sixty (60) days from the end of the month on the following tenth (10) of the month, as of their date of issue.

Any delay in the payment of invoices shall, following notice summoning payment which has remained without effect for fifteen (15) days, fully and automatically give rise to the payment of late payment interest calculated at the EURIBOR one (1) month rate plus two (2) percentage points.

9.3
Taxes 

Any modification, change in rate or amount, removal or creation of taxes which directly weigh on the price of the Utilities or Primary Fluids, as referred to in Article 9.1 and Article 9.2 above, shall be passed on in invoices, whether upwards or downwards, in the framework of regulations in force.

9.4
C02 Quotas

Each Party shall hold its own quotas for carbon dioxide (CO2) emissions in the context of its operations provided however that Dalkia France shall be the owner of the CO2 emission quotas 
relating to the Plant as regards any period of time during which the O&M Contract is in effect and Dalkia France holds the Plant’s ICPE certificate. 
Subject to any contrary terms in the O&M Contract and as regards any period of time during which the O&M Contract is in effect, SVD 19 shall hold the various green certificates associated with the production of electricity by the Plant.

9.5
Ash pollution

In the event of ash pollution, the Party at the origin of the pollution shall bear all of the costs of treating the relevant volumes of ash over the period in question.

In order to give rise to Dalkia France’s liability, SVD 19 must prove that the observed pollution was attributable to Dalkia France as supplier of Internal Biomass under this Contract.

Article 10. Collaboration principle

The Parties shall define the means of their collaboration, the frequency of their meetings and the most appropriate means of communication for the transmission of pertinent information concerning the operation of the Plant or Factory.

Without prejudice to the particular provisions of the Contract, the Parties undertake to inform one another promptly of any decision which might change the conditions for the operation of the Plant or the Factory, in order to act together to find solutions to preserve their respective interests.

Article 11. Liability

The principles of the Parties’ contractual liability in the event of failure to perform their respective commitments to transform, to implement the Backup, to supply electricity and to uplift Primary Fluids for SVD 19, and to supply and uplift steam for Dalkia France, are set out in Article 5, Article 6 and Article 7.

In any other circumstance, without this limiting the caps expressly provided in Article 5.3 and Article 7, the exonerating causes of Article 5.5 and Article 7.3, the liability of one Party towards the other shall only arise in the event of proven fault or negligence in the performance of the Contract.
In this event, the Parties hereby agree that:

(i)
for any direct property damage, the limit of each Party’s liability is fixed at thirty million euros (€30,000,000) per harmful event and per year for all direct property damage caused to the other Party; 

(ii)
for any intangible loss, the Parties agree to expressly exclude liability for either Party for intangible loss.

The Parties hereby reciprocally waive all claims exceeding the cap of thirty million euros (€30,000,000) referred to above with respect to any direct property damage, and undertake to obtain this same waiver of claims from their insurers.

Moreover, the Parties reciprocally waive all claims for intangible loss, and undertake to obtain this same waiver of claims from their insurers. 

Article 12. Insurance

SVD 19 represents that it benefits from insurance policies, obtained from an insurance company of reputed solvency, covering its general liability and the liability of its employees and agents under the Contract for an amount of thirty million euros (€30,000,000) per claim and per year for all property damage, whether consecutive or not, taken together. 

Dalkia France represents that it benefits from insurance policies, obtained from an insurance company of reputed solvency, covering its general liability and the liability of its employees and agents under the Contract for an amount of thirty million euros (€30,000,000) per claim and per year for all property damage, whether consecutive or not, taken together.

Each Party undertakes to maintain this policy for the entire duration of the Contract and to provide the corresponding insurance certificate at any time on the mere request of the other Party.

Article 13. Changes to conditions for the performance of the Contract
If, as a consequence of any change in the technical, financial or economic circumstances arising following the conclusion of the Contract and exceeding the Parties’ normal forecasts, the economy of contractual relations are sufficiently changed to make it significantly more onerous for one of the Parties to perform its obligations, this Contract may be adapted under those conditions set out in Article 14.

Article 14. Procedure for the adaptation of the Contract
In those situations referred to in Article 13, the Party which relies on a change of circumstances shall notify an adaptation request to the other Party.
The Parties shall confer promptly in order to determine, by mutual agreement, the means to remedy the harmful situation promptly and, where applicable, to make the necessary amendments to the Contract in order to return to the equilibrium existing at the time of its conclusion, notably taking account the fact that this Contract is intended to be entered into on a back-to-back basis as regards the SKCP Transformation Contract, except otherwise agreed by the Parties. 

If no agreement can be reached between the Parties (duly observed in writing signed by them) concerning the revision of the economic conditions within a period of three (3) months as of the aforementioned notification, either Party may implement the mediation procedure provided for in [Article [21.2] of the SVD 19 Framework Contract.]
During this period, the reciprocal obligations of the Parties shall continue without any change in their contractual relations.

Article 15. Termination and suspension of performance of the obligations

15.1
Termination

This Contract may be terminated with immediate effect in accordance with the following terms and conditions, provided that, in each case, the SKCP Transformation Contract is no longer in force given the need to maintain the back-to-back nature of this Contract:

(a)
by mutual, written agreement between the Parties;
(b)
fully and automatically, in the event of nullity, non renewal, termination or lapse of the SKCP Transformation Contract;

(c)
fully and automatically, in one of those cases provided for in Article 7.1 (b) and Article 7.01 (c) of the Contract, excluding all claims and compensation;

(d)
in the occurrence of an event of force majeure, under those conditions provided for in Article 16 below; 

(e)
by mere notification by SVD 19 in the event that Dalkia France fails to perform its obligation to provide Internal Biomass under the Contract arising from failure to comply with the supply plan under those conditions set forth in Article 6.4 of the Specifications, and Article 7.1 (d) of this Contract excluding all claims and compensation unless such failure results from an event in Article 7.3;


(f)
in the event of suspension of the Contract within the meaning of Article 15.2 below for a period exceeding six (6) consecutive months, fully and automatically, in the case of force majeure, and by judicial termination on the request of the Party suffering from failure to perform by the other;

(g)
fully and automatically, in case of a Factory Closure;

(h)
fully and automatically in the cases mentioned in [Article [10] of the SVD 19 Framework Contract, or, as the case may be, in] the cases mentioned in the Usufruct contract].
(i)
fully and automatically on mere notification by Dalkia France in the absence of SKCP start-up on the SKCP Cancellation Date.

15.2
Suspension of performance of duties

Each Party may suspend the performance of its duties under the Contract in the following cases:

(a)
in the event of failure by the other Party to perform its duties under the Contract, including in particular in the event of non payment by the other Party of sums due under the Contract, including the price provided for in Article 9 (“Financial Provisions”), following duly notified notice of breach which remains without effect for thirty (30) days; or

(b)
in an event of force majeure within the meaning of Article 16 below, and for as long as the event of force majeure continues, for a maximum period of six (6) months, provided that the SKCP Transformation Contract has also been suspended.
Article 16. Force Majeure – Restrictions on the normal operation of the Facture Factory and/or the Plant

16.1
Force majeure

Any event which, for the Party concerned, has the characteristics of force majeure pursuant to Article 1148 of the French Civil Code, including in particular those events which are commonly deemed by the Courts to constitute force majeure, shall be deemed an exonerating cause releasing each of the Parties from its liability or its duties under the Contract; these events shall include but are not limited to the following:

-
war, riot, revolution, sabotage, acts of terrorism;

-
natural disasters such as storm, hurricane, earthquake, tidal wave, flood, destruction by lightning, epidemic;

-
explosion, fire;

-
strike or popular movements whether national, regional or local which affect both Parties or internal strikes of a duration of at least eight (8) consecutive days significantly affecting the operations of the Factory and/or Plant;

-
the blocking of means of transport or supplies for any reason whatsoever, governmental or local restrictions; and

-
the definitive withdrawal of the administrative authorisation required for the operation of the Factory and/or Plant, except where such withdrawal is ascribable to the Party relying on such a case of force majeure; 

which make it impossible for the Party concerned to perform its duties under the Contract.

If this event of force majeure continues beyond a period of four (4) months (except in the particular case of strikes which are internal to Dalkia France and/or SVD 19), the Parties shall meet in order to study the impact of this situation and any solutions to remedy it, if possible.

If the Parties determine that it is impossible to remedy the situation while maintaining the economy of the Contract and where said event of force majeure continues beyond a period of six (6) consecutive months (or a period of forty-five (45) consecutive calendar days for the particular case of strikes which are internal to Dalkia France and/or SVD 19) as of the occurrence of the event of force majeure, the Contract may, in the above cases, be fully and automatically terminated on the initiative of either of the Parties provided that the SKCP Transformation Contract is no longer in force.
16.2
Restrictions on the normal operation of the Facture Factory and/or Plant

In the event of the temporary withdrawal of one or more administrative authorisations making it impossible for one of the Parties to perform its duties under the Contract, the Parties undertake to meet promptly in order to discuss the solutions which would make it possible to remedy such events in the interest of both Parties.
Dalkia France may request SKCP to attend and participate in any discussion in this regard.

Article 17. Intellectual property

All intellectual property rights, know-how, or information which is equivalent or of the same nature, whether capable of protection or not, which belong to (or are used by) SKCP and/or Dalkia France in the context of their respective business and which may be made available to SVD 19, are and shall remain the exclusive property of SKCP and/or Dalkia France.

All intellectual property rights, know-how, or information which is equivalent or of the same nature, whether capable of protection or not, which belong to (or are used by) one of the Parties in the context of its business and which may be made available to the other Party, are and shall remain the exclusive property of the Party who owns or uses it and has made available to the other Party such right, know-how or equivalent information of the same nature.

The Parties hereby guarantee that their Affiliate entities, as well as their employees, agents and advisors, shall comply with this obligation and agree to take all necessary steps to ensure compliance therewith. 

In particular, the use of SKCP and/or Dalkia France’s know-how by SVD 19 outside the context of the Project must be submitted to SKCP and/or Dalkia France, as the case may be, for its prior written consent.

In general, the reproduction or use by one Party, for purposes other than the performance of this Contract, of elements communicated by the other Party (data, files, documents or information of any nature) shall be prohibited without the prior written authorisation of the latter.

The Parties’ elements of intellectual property shall remain their property.

Article 18. Severability

If any of the provisions of the Contract should turn out to be null and void or unenforceable, the validity of the other provisions of the Contract and their enforceability shall not in any manner be affected or compromised and neither of the Parties may claim damages in this respect. In such an event, the Parties shall negotiate in good faith in order to replace the provision in question by one or more valid and enforceable provisions which are as close as possible to the Parties’ initial common intent or, if such a common intent cannot be determined, the intent of whichever Party was to be protected by the provision which is null and void or unenforceable.

Article 19. Notification – communication

All notices or communications related to the Contract shall be made in writing and signed by or on behalf of the Party making it, and shall be sent either (i) by hand delivery against receipt, or (ii) by registered letter with return receipt, or (iii) by package sent by Chronopost, Fedex, DHL, TNT UPS or any equivalent service, or (iv) by fax or e-mail to the number/and or to the address stated below, followed by a confirmation sent within two (2) business days by one of the first three means stated above.

Such notices shall be deemed to have been made:  (i) if hand delivered, on the date stated on the receipt, (ii) if made by registered letter with return receipt, on the date stated on the return receipt, or failing receipt, on the date of first presentation, (iii) if made by a package sent by Chronopost, Fedex, DHL, TNT or UPS or any equivalent service, on the date stated on the mailing receipt or the air transport letter by the relevant service, (iv) if made by fax or e-mail, on the date of the fax transmission report.

For SVD19:

[●]
To the attention of: [●]

Fax No.: [●]

For Dalkia France:

Dalkia France

2 Allée du Petit Cher

Les Granges Galand

BP 449

37554 SAINT AVERTIN CEDEX

For the attention of: Regional Director

Fax: 02.47.80.36.79 [●]

The Parties may change the aforementioned notice addresses with advance notice of eight (8) days, itself notified to the other Party under those conditions defined above.

Article 20. Assignment of Agreements 

With the exception of any assignment to Affiliated entities, presenting the same financial guarantees as the assigning Party, neither of the Parties shall be entitled, without the other Party’s prior, written agreement, to assign the benefits of the Agreement (and/or its incidentals), in whole or in part, by any legal means whatsoever (simple assignment, transfer of the business concern, capital contribution or partial business transfer, merger, demerger, spin-off, exchange or otherwise) to a third party.

In any event, the assignee agrees to comply with all the obligations of the Agreement for which the assignor was liable and, more generally, all the contractual provisions of the Agreement. 

Article 21. Miscellaneous
The recitals and the Schedules of this Contract form an integral part of the Contract. In the event of contradiction between the Contract and one of its Schedules or its recitals, the Contract shall prevail.
The Contract’s headings and subheadings have no legal value or value for the purposes of interpretation.

The Contract expresses the entire agreement of the Parties at the date of the Contract with respect to its subject-matter.  Consequently, the Contract cancels and replaces all agreements, intentions, discussions, correspondence or exchanges of points of view between the Parties prior to the date of the Contract concerning its subject-matter.

The provisions of the Contract may only be amended by joint written agreement of the Parties.

A waiver by one of the Parties of the benefit of any of the clauses of the Contract shall be effective only if made in writing and shall be restrictively construed.  No waiver of any of the clauses of the Contract shall be deemed to constitute a waiver of any other clause, whether or not the clause which has been waived is close to such other clause.

The Contract has been drafted in the French and English languages.  The French version of the Contract shall prevail over the English one.  The Parties may, insofar as necessary, translate it into other languages, it being specified that any such translation shall be of no legal value and of no value for the purposes of interpretation, including with respect to the other Party or any third party of foreign nationality. Consequently, in the event of contradiction between any of the provisions of the Contract and any translation in a language other than French, the provisions of the Contract shall prevail.

Article 22. Prepayment obligations of SVD 19
22.1
Prepayment by SVD 19 of Dalkia France’s financial obligations

SVD 19 undertakes to pay to Dalkia France, at least one (1) business day before their due date, all sums due and payable by Dalkia France to SKCP pursuant to the SKCP Transformation Contract (or to any third party substituted in SKCP’s rights under the SKCP Transformation Contract), for any cause and of any nature whatsoever.  To that effect, Dalkia France shall send a payment notice at the latest [three (3)] business days before the expected payment date, together with all appropriate supporting evidence that such payment is due to SKCP.
Notwithstanding the foregoing, Dalkia France (as délégant) shall remain entitled to delegate SVD 19 (as délégué), in accordance with articles 1275 et seq. of the French Civil Code, for the purposes of Dalkia France’s payment obligations towards SKCP (as délégataire) pursuant to the SKCP Transformation Contract.  SVD 19 hereby expressly accepts in advance such délégation.  Should Dalkia France decide to implement such payment délégation, SVD 19 shall pay directly to SKCP (or to any third party substituted in SKCP’s rights) sums due and payable by SVD 19 to Dalkia France, such payments settling SVD 19’s corresponding debt to Dalkia France.  Any payments so made by SVD 19 to SKCP shall specify that they are being made, by way of delegation, in settlement of Dalkia France’s debt to SKCP.
22.2
Prepayment of Dalkia France’s indemnification obligations

In the event an action or a claim is brought against Dalkia France by SKCP or any third party relating to or arising out of the performance or lack of performance by Dalkia France of the SKCP Transformation Contract (other than payment obligations where SVD 19 can demonstrate that it has previously funded Dalkia France for the relevant claimed amount), SVD 19 shall indemnify Dalkia France for all the costs related to such action or claim (including any claims incurred in connection with the proceeding, e.g, fees of counsel, experts, etc), before such costs become due and payable by Dalkia France. For the avoidance of doubt, such obligation shall not apply to actions or claims or proceedings in which Dalkia France’s liability is also being sought (by SVD 19 or any third party) as a result of Dalkia France’s actions or omissions under or in relation to the O&M Contract. 

22.3
Set-off
The Parties agree that no set-off shall be allowed between payments due by one Party to the other Party pursuant to this Contract and payments due by one Party to the other Party under the O&M Contract, to the exception of any penalties owed by Dalkia France to SVD 19 under Article [●]
 of the O&M Contract, which shall be set-off against any indemnification due by SVD 19 to Dalkia France pursuant to this Contract.
Executed in Paris

On [●]
In two (2) original copies.

	SVD 19

_________________

Represented by [•]
[•]


	Dalkia France
_________________

Represented by [•]
[•]




SCHEDULE 1: Description of the Plant facilities

[5 photocopied pages]

SCHEDULE 2: Siting plans

[1 photocopied page]

SCHEDULE 3: Hook-up diagram

[1 photocopied page]

SCHEDULE 4: Utilities metering plan

These elements are defined in Articles 5 and 6 of the Contract.

SCHEDULE 5: Communication procedures

This Schedule shall be drawn up after the signature of the Contract.

It shall contain the following, in particular:


-
the daily operating report


-
the periodicity of contract reviews


-
the performance indicators of operations (safety, environment, variation report sheets and follow-up of action plans.


-
Dalkia France’s interventions on SVD 19’s facilities.

SCHEDULE 6: Emergency situation management procedures

This Schedule shall be drawn up after the signature of the Contract.

It shall contain, in particular, the management procedures in the following cases:


-
biomass TAG stoppage;


-
black liquor TAG stoppage;


-
biomass boiler stoppage / start-up of backup;


-
black liquor boiler incidents;


-
rack steam leaks;


-
incidents concerning feed pumps;


-
environmental incidents, and


-
safety incidents.

SCHEDULE 7: Rules on health, safety and the environment

[26 photocopied pages]

SCHEDULE 8: Electricity Sale Agreement

This Schedule shall be drawn up after the signature of the Contract.

SCHEDULE 9: Finalisation and trials procedure

This Schedule shall be drawn up after the signature of the Contract.

SCHEDULE 10: Single-line diagram

[11 photocopied pages]

SCHEDULE 11: Delivery point and supply limits

[2 photocopied pages]
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than planned.








SVD 19 has delivered more Non-Eligible Electricity than planned.





Dalkia France has delivered less Internal Biomass than planned.





Overall, Dalkia France benefits from a reduction in its monthly invoice.





Dalkia France financially compensates for the excess NE Electricity delivered





Dalkia France has an interest in the increased electricity generation





Dalkia France financially compensates for the biomass shortfall
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Immediate analysis
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% of gross
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-0.29
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Uptime





Black Liquor Steam





186.7 t/h
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SVD 19 fixed amount
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13.0 t/h





9.8 MW





99.7%





13 bar steam
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MWh





Black Liquor Steam





138 488 
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SVD 19 fixed amount
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25 bar steam





9 643 
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Valuation of variations
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Dalkia France 











� This would be the back-to-back framework contract that would track the Framework Contract, with many provisions becoming void once the Usufruct has been established replacing the Land Contract. 


� [to be discussed with Dalkia France’s operational teams]


� [to be discussed with Dalkia France’s operational teams]





� See Section 30(c) of the O&M Contract Term Sheet.


� [Subject to Dalkia France’s operational teams and drafting of the Usufruct]


� [to be discussed]


� [indexes to be updated]


� [Indexes to be updated]


� See Section 30(c) of the O&M Contract Term Sheet





�Contrat d’obligation d’achat?


�To be define


�Prevoir avenant de modification


�To be modify


�SVD is not responsible of this in O&M


�I hope SVD able to do it


�This is already done. Not necessary for explotation period


�SVD responsible of storage of Biomass (where?)


�?


�Are we able to manage the inslatation on islanding? How we valorise the off take? 


�Is it got?





�Coherente con equilibrio et 11 MW?


�Financial or physical compensation????


�Interruption only


�To equilibrate with art.6.6


�Through O&M?


�This is not back up with smurfit’s one


�Whether dakia doesn’t provide the fluids the only penalty is through art 9.1 variations





Raw water it is not inside.


�Definition?


�Definition?


�Better in frech


�Compensation through equilibrium mechanism


�Better in frech


�24,795,000 kWh per year plus 41.7 kWh Vs 11MW


�Diferent price than external one?


�In Biomass supply contract M


�Owner of free allocation of CO2, 


�????


�What is it?


�This is a problem
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