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OPERATION AND maintenance Contract 
BETWEEN THE UNDERSIGNED:
1.
Société Valmy Défense 19 – SVD 19, a French “société par actions simplifiée” with a share capital 37,000 euros having its registered office at 37, avenue du Maréchal de Lattre de Tassigny, 59350 Saint-André-Lez-Lille, registered with the Trade and Companies Register of Lille under number 497 908 632,

represented by [•], in his/her capacity as [•], duly authorized for the purposes hereof,
hereinafter referred to as “SVD 19”,
on the one hand,

AND:

2.
Dalkia France, a French “société en commandite par actions” with a share capital of 220,047,504 euros, having its registered office at 37, avenue du Maréchal de Lattre de Tassigny, 59350 Saint-André-Lez-Lille, registered with the Trade and Companies Register of Lille under number 456 500 537,

represented by [•], in his/her capacity as [•], duly authorized for the purposes hereof,
hereinafter referred to as “Dalkia”,
on the other hand,

SVD 19 and Dalkia shall hereinafter be collectively referred to as the “Parties” and individually as a “Party”.
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WHEREAS
:
A. Under the terms of a decree dated June 17, 2008 published in the Official Journal on July 2, 2008, SVD 19 was awarded a contract with an electrical power purchase obligation (the “CRE Contract”), the other party to which was EDF, pursuant to a Call for Tender (as defined hereinafter) initiated by the Energy Regulation Commission (Commission de Régulation de l’Energie (the “CRE”)). 
B. Pursuant to a share purchase agreement dated [•], [•] acquired [on the date hereof] from Dalkia shares in SVD 19 representing [•] % of SVD 19’s share capital and voting rights. Dalkia retains an equity stake in Dalkia which represents [•] % of SVD 19’s share capital and voting rights. 
C. The Dalkia group supplies its industrial customers with a range of energy services, which specifically include decentralised energy production, heat generation, and optimised fuel management.
D. Smurfit Kappa Cellulose du Pin, a French “société par actions simplifiée” with a share capital of 45,857,826 euros, having its registered office at Allée des Fougères – Usine de Facture, 33380 Biganos, registered with the Trade and Companies Register of Bordeaux under number 572 142 198 (“SKCP”), is a company of the Smurfit Kappa group. SKCP owns and operates an integrated factory that produces kraft paper for use in the manufacture of corrugated cardboard packaging, located in Facture (Gironde) (the “Factory”).
E. Since SKCP’s operations make heavy use of steam, SVD 19 and SKCP entered into a relationship regarding SVD 19’s construction and operation of a biomass cogeneration Plant located at SKCP’s site. This relationship led to the execution of the following agreements on August 7, 2008:
(i) a framework contract between SVD 19, SKCP and Dalkia, amended by an amendment dated September 9, 2008 (the “Framework Contract”);
(ii) a transformation contract between SVD 19, SKCP and Dalkia (the “SKCP Transformation Contract”);
(iii) a biomass supply contract between SVD 19, Smurfit Kappa Comptoir du Pin (“SKCDP”) and Dalkia (the “SKCDP Biomass Supply Contract”). SKCDP is a sister company of SKCP, and
(iv) a land contract between SVD 19, SKCDP and Dalkia (the “Land Contract “). 
F. SVD 19 transferred the Transformation Contract and the SKCDP Biomass Supply Contract to Dalkia pursuant to a novation agreement dated [•]. In order to reflect this transfer:
(i) the Framework Contract was amended by an amendment dated [•],

(ii) [the transformation contract was amended by an amendment dated [•] (the “SKCP Transformation Contract”),
(iii) the Biomass Supply Contract was amended by an amendment dated [•], and
(iv) the Land Contract was amended by an amendment dated [•]].
G. Furthermore, the Parties entered into a transformation contract [on the date hereof] (the “SVD 19 Transformation Contract”). The SVD 19 Transformation Contract is a contract which mirrors the SKCP Transformation Contract, pursuant to which SVD 19 undertakes to transform the Primary Fluids (as defined hereinafter) supplied by Dalkia under the SVD 19 Transformation Contract into Utilities (as defined hereinafter), from the Plant (as defined hereinafter) built on the land made available to SVD 19 by SKCP.
H. Subject to the foregoing terms and conditions, SVD 19 intends to entrust to Dalkia the operation and maintenance of the Plant. For such purpose, the Parties have agreed to proceed with the execution of this operation and maintenance contract (the “Contract”).
*

*
*

NOW, THEREFORE, IT HAS BEEN AGREED AS FOLLOWS:  
Article 1 Definitions and interpretation
Article 1.1 Definitions

	Additional Payment:
	has the meaning ascribed to it in Article 8.2.



	Affiliate:
	means:

(i) with respect to any person being a legal entity, a person or entity (a) Controlled by the relevant person (b) which Controls the relevant shareholder or (c) which is Controlled by one or more persons or entities that Control the relevant person, it being however understood that two companies or funds managed by the same management company are not considered to be Affiliates for the purposes of this Contract; and
(ii) with respect to any individual, his/her lineal ascendants or lineal descendants or spouses.



	Access Rights:
	means all necessary licenses, permissions, rights of way, and easements within and through, over and under the Site for the purpose of performing the Services, such rights to include (without limitation):

(i) 
an exclusive right to enter and remain on the Site to the extent required to enable Dalkia (or its representative, agents, employees, or subcontractors) to perform its obligations under this Contract;

(ii) 
the right to connect to, and use, all utilities and services located in the Site; and

(iii) 
a non-exclusive right to pass (with all necessary plant and equipment) over land to the extent necessary to gain access to and egress from the Site to the public highway.


	Applicable Laws:
	means:

(i)
any or all laws of the Republic of France from time to time being in force including any rules or other subsidiary legislation made under any such legislative instrument; and

(ii)
any applicable guidance, directions or other requirements (including the requirement to obtain any Government Authorisations) issued by a Government Entity with which the relevant Party is required to comply in order to carry out all or part of its obligations under this Contract,

and shall include any modification, amendment or re-enactment of any of the foregoing.


	Auxiliary Equipment Electricity: 
	As the Plant electricity production is supposed to be entirely sold to third parties, the Auxiliary Equipment Electricity refers to the electrical power supplied by Dalkia and consumed by the Plant for its own proper operation. 



	Backup:


	shall mean a gas fired boiler house (comprising several low pressure boilers), of a total capacity of seventy (70) hour tonnes included in the Plant installations and intended to be used to produce steam to be supplied to Dalkia under the SVD 19 Transformation Contract (i)  when the primary Plant biomass boiler is unavailable or (ii) when SVD 19 ask for it use, as per the conditions of use agreed with the plan operator.



	Backup Specific Use:
	has the meaning ascribed to it in Article 8.1.



	BI:
	has the meaning ascribed to it in Article 9.1.



	Biomass:
	refers to Internal Biomass and/or External Biomass, as the case may be.



	Black Liquor Steam (BLS):
	refers to the Primary Fluid consisting of the steam produced by SKCP’s black liquor boiler and supplied by Dalkia to the Plant pursuant to the SVD 19 Transformation Contract. 



	Call for Tenders:
	shall mean the call for tenders launched by the CRE in a notice published in the Official Journal of the European Union of  December 9, 2006 (procurement notice Nr 2006/S 235 251239) for the construction in French territory of electrical plants using biomass, with a total installed power of 300 MW.



	Change:
	refers to any variation (whether by addition, amendment, substitution, omission or otherwise) to:
(i)
the contractual agreed performance standards; or

(ii)
the Plant.



	Change in Law:
	means the coming into effect after the Execution Date of:

(i)
any addition, modification or amendment of any Applicable Laws; 

(ii) any applicable judgment of a relevant court of law made after the date of the Contract which changes a binding precedent; and/or

(iii) the amendment or alteration of any existing Government Authorisations or the introduction of a requirement for any new Government Authorisation, 

which, in any such case, affects Dalkia and/or the Plant.



	Change Report:
	has the meaning ascribed to it in Article 5.1.



	Compensation:
	has the meaning ascribed to it in Article 9.1.

	Contract:
	has the meaning ascribed to it in Paragraph H of the Recitals.


	Control:
	refers to control within the meaning of Article L. 233-3 of the French Commercial Code (and the verb to Control and the various words derived therefrom shall be interpreted on the basis of the aforementioned concept of Control).  



	CRE:
	has the meaning ascribed to it in Paragraph A of the Recitals.



	CRE Contract:
	has the meaning ascribed to it in Paragraph A of the Recitals.



	Dalkia’s Representative
	has the meaning ascribed to it in Article 3.6.



	EDF:
	refers to Electricité de France.



	EE:
	has the meaning ascribed to it in Article 9.1.



	ETotal:
	has the meaning ascribed to it in Article 9.1.



	ETR:
	has the meaning ascribed to it in Article 7.3.



	Excluded Items:
	has the meaning ascribed to it in Article 3.3.2.



	Excusing Cause:
	means each of the following:

(i) a reduction in the Services as instructed by SVD 19 or due to reasons beyond Dalkia’s reasonable control acting as a prudent Dalkia in accordance with Good Operating Practices
; 

(ii) any unforeseen leakage, breakage or damage to the Plant or any part thereof which is not due to any act, omission or default of Dalkia;

(iii) where Dalkia implements measures to comply with a Change in Law and such implementation has an adverse material impact on Dalkia’s ability to provide the Services to the agreed performance standards
;

(iv) Dalkia continues to provide the Services despite an event of default, pursuant to Article 22.4; or
(v) any of the events set forth in Paragraphs (i) to (xiii) of Article 10.



	Execution Date:
	means the date on which this Contract is validly executed by both Parties.



	External Biomass:
	Refers to any biomass other than Internal Biomass.


	Factory:
	has the meaning ascribed to it in Paragraph D of the Recitals.



	Force Majeure or Force Majeure Event:
	has the meaning ascribed to it in Article 23.1

	Framework Contract:
	has the meaning ascribed to it in Paragraph E of the Recitals.



	Good Operating Practices:
	means the standard of skill, care and diligence to be expected of an operator experienced in the operation of plant such as the Plant and undertaking services such as the Services which shall include relevant internationally recognised practices, standards and methods approved by the thermal energy and electricity co-generation industry and shall include (without limitation) in relation to the Plant taking all reasonable steps to ensure that:

(i) (subject to SVD 19 complying with its obligations under this Contract) adequate materials, resources and supplies are available to meet the Plant’s needs under a range of conditions that ought reasonably to be anticipated by an experienced operator;

(ii) sufficient operation, maintenance and safety personnel are available and are adequately experienced, competent and qualified under Applicable Laws and trained to operate and maintain the Plant and provide the Services properly, efficiently and in accordance with the provisions of this Contract, manufacturer’s guidelines and specifications; and

(iii) any equipment is operated in a manner consistent with the provisions of this Contract, and safe to workers, the general public, the environment, Plant and equipment.



	Government Authorisations:
	means any consent, permission, licence, authorisation, approval or certificate issued or to be issued by any Government Entity in order to operate the plan under the agreed conditions on CRE II tender....: 

(i) applicable to either Party, for the performance of the Services; or 

(ii) required by SVD 19 to own and finance the Plant,; or 

(iii) required in order to comply with Applicable Laws.



	Government Entity:
	means any national, provincial or local legislature or government of the Republic of France and any ministry, department, agency, authority or commission of any national, state or local government of the Republic of France or such other similar entity.



	Hazardous Substances:
	means any item or substance, including a component thereof, or any preparation or component thereof containing such a substance or combination of any substances, which:
(i) would cause harm to or have a deleterious effect on the environment or the presence of which has to be notified by virtue of any Applicable Law to a regulatory authority either particularly or generally; or
(ii) is categorised or listed under any Applicable Laws as being prescribed or prohibited or restricted or as requiring precautions to be taken in the use or keeping thereof.



	ICHTrevTS:
	has the meaning ascribed to it in Article 9.2.


	ICHTrevTS0:


	has the meaning ascribed to it in Article 9.2.



	Intellectual Property:
	means all current and future registered or unregistered trademarks, service marks, patents, registered designs, utility models, applications for any of the foregoing, database rights, software, unregistered designs, control systems, rights in inventions, know-how or any other intellectual property subsisting in the Plant or the Services.



	Internal Biomass:
	refers to the biomass supplied by Dalkia to SVD 19 under the SVD 19 Transformation Contract. 



	Latent Defect:
	means any defect in any of the Plant or anything installed on or under the Site attributable to:

(i)
defective design;
(ii)
defective workmanship or defective materials, plant or machinery used in such construction having regard to standards and codes of practice current at the date of construction of the Plant;
(iii)
defective installation of anything in or on the Site including but not limited to Plant, but not extending to damage of loose equipment;
(iv)
defective preparation of the Site on which the Plant is constructed; 
(v)
defects brought about by adverse ground conditions or by reason of subsidence, water table change or any other change to ground conditions; or
(vi) any latent defect (vice caché) within the meaning of article 1643 of the French civil Code.


	Maintenance Program
	shall have the meaning ascribed to it in Article 7.2.1.



	Notice of Change:
	shall have the meaning ascribed to it in Article 5.1.

	Operating Electricity: 
	refers to the difference between (i) the total electrical power generation by the Plant and (ii) the sum of (a) the Transformation Electricity and (b) the electricity considered to be generated using Internal Biomass, in accordance with the formula provided under Article 9.1.


	Operating Year:
	means the period of one (1) calendar year commencing from the 1st of January and ending at midnight of 31st December every calendar year. For purposes of the first Operating Year, the period shall be from the Execution Date until 31st December of the same calendar year. In relation to the final Operating Year, the period shall be from 1st January of that calendar year until the date of termination or non renewal of this Contract.



	P0:

	has the meaning ascribed to it in Article 9.1.



	Penalties:

	has the meaning ascribed to it in Article 11.1.



	Personnel:
	refers to the personnel of Dalkia, or of any of its subcontractors or its supplier, in charge of working on the Site to provide the Services. 



	Planned Maintenance:
	means the shutdown or non-availability of equipment at the Plant used for the production and supply of the Services which has been accounted for by Dalkia in the Maintenance Program.



	Plant:
	refers to the Utilities generation facilities and equipment erected on the Site by SVD 19, and owned by SVD 19, with an installed electrical power capacity of 63 MW, consisting, in particular, of the biomass boiler, two steam turbines, and all of their auxiliary equipment. The Plant facilities are described in Schedule 2.


	FM0ABE0000:
	has the meaning ascribed to it in Article 9.2.



	FM0ABE00000:


	has the meaning ascribed to it in Article 9.2.



	Primary Fluids:
	refers to all of the fluids (Black Liquor Steam, Internal Biomass, etc.) delivered by Dalkia to SVD 19 under the SVD 19 Transformation Contract for the purposes of production of the Utilities.



	Promotion and Development Contract
:
	refers to the contract entered into [on the date hereof] between Dalkia and SVD 19, pursuant to which Dalkia has been mandated by SVD 19 to proceed with the execution of the Plant construction program.


	RB:
	has the meaning ascribed to it in Article 8.2.



	RE:
	has the meaning ascribed to it in Article 9.1.



	Revision Factor M
	has the meaning ascribed to it in Article 9.2.



	RT:
	has the meaning ascribed to it in Article 9.1.



	Services:
	has the meaning ascribed to it in Article 2.


	Site:
	refers to the industrial site of SKCP located at the Facture plant in Biganos (33380) on which the Plant is located.


	SKCDP:
	has the meaning ascribed to it in Paragraph E of the Recitals.


	SKCDP Biomass Supply Contract:


	has the meaning ascribed to it in Paragraph E of the Recitals.



	SKCP:
	has the meaning ascribed to it in Paragraph D of the Recitals.



	SKCP Transformation Contract:


	has the meaning ascribed to it in Paragraph E of the Recitals.



	Specifications:
	refers to the Call for Tenders specifications regarding the facilities for electricity generation using biomass, published by the CRE, and which are contained in Schedule 1.



	Tax or Taxes:
	means all forms of present or future Taxation, duties, imposts, levies, rates, deductions, charges and withholdings imposed, assessed or charged by any Government Entity including any penalties and interest relating thereto, as may be applicable.



	SVD 19 Biomass Supply Contract:
	refers to the Biomass Supply Contract executed [on the date hereof] by the Parties, a copy of which is contained in Schedule 5.



	SVD 19’s Representative:
	has the meaning ascribed to it in Article 4.7.



	SVD 19 Transformation Contract:
	refers to the transformation contract executed [on the date hereof] by the Parties.



	Transformation Electricity:
	refers to the electricity generated by the steam flows exchanged pursuant to the SVD 19 Transformation Contract, and determined in accordance with the formula provided under Article 7.3. 


	Utilities:
	refers to all of the fluids (including the low pressure steam, the medium pressure steam, etc.) delivered under the SVD 19 Transformation Contract


	V30b:
	has the meaning ascribed to it in Article 7.3.


	V13b:
	has the meaning ascribed to it in Article 7.3.


	V4b:
	has the meaning ascribed to it in Article 7.3. 


	VEG:
	has the meaning ascribed to it in Article 7.3.


	Waste:
	waste including any substance, material, effluent or article that is controlled or otherwise specifically addressed in Applicable Laws or any unwanted or discarded or surplus substance, material, effluent or article.



Article 1.2 Interpretation

In this Contract, except where the context otherwise requires or expressly states:

(i) the expression “this Contract” or any similar expression shall comprise the Recitals, Articles, Paragraphs and Schedules of this Contact, to which the Parties hereby attribute contractual value, and includes any supplemental written agreement thereto as may be executed and be in force from time to time or any time;
(ii) terms employed in the plural shall apply both to the whole set of items so defined, as well as to one or more of the items taken individually. The definitions provided for a term in the plural shall also apply when said term is employed in the singular, and vice versa;

(iii) definitions which are provided for a noun shall apply mutatis mutandis to verbs, adjectives and adverbs that have the same root, and vice versa;

(iv) reference to Recitals, Articles, Paragraphs and Schedules are to be construed as references to Recitals, Articles, Paragraphs, and Schedules of this Contract, unless otherwise provided herein;
(v) words applicable to natural persons include any body of persons, company, corporation, firm or partnership incorporated and vice versa and that person's or those persons' legal personal representatives, successors and permitted assigns;
(vi) words importing any gender shall include any other gender;
(vii) reference to this Contract or any other agreement or document includes permitted variations, amendments, replacements, novations or supplements to this Contract (including the Schedules) and, as the case may be, such other agreement or document;
(viii) the headings to the Articles of this Contract are for convenience of reference only and shall not affect the interpretation and construction thereof;
(ix) reference to any time of day is a reference to time or calendar day in Paris, France.
Article 2 Purpose of the Contract
The purpose of this Contract is to define the terms, conditions, and procedures for the performance by Dalkia of the Plant’s services, including:
(i) routine up-keep and major up-keep;
(ii) operation and maintenance;
(iii) supplying of External Biomass, Auxiliary Equipment Electricity, and natural gas necessary for operation of the Plant; and
(iv) processing and handling of ash, subject to the provisions of Article 4.8.2(c). 
Subject to the exclusions set forth in Article 3.3.2, the services provided in paragraphs (i) to (iv) above shall be hereinafter collectively referred to as the “Services”.
The Services shall be performed for the purpose of achieving and maintaining over the term of the Contract the Plant’s technical performance characteristics, thereby enabling Dalkia to meet its obligations under Article 7. 
Article 3 Description of the Services
Article 3.1 General obligations
Dalkia shall operate the Plant in compliance with:

(i)
Applicable Laws;

(ii)
Good Operating Practices; 

(iii)
the Government Authorisations; and

(iv)
all health, safety and environmental standards with which Dalkia is bound to comply.

Furthermore, Dalkia shall, to the extent within its control, operate the Plant in a manner which is consistent with SVD 19’s obligations under the CRE Contract and the SVD 19 Transformation Contract and generally any other agreement of SVD 19 which has been notified to Dalkia and expressly accepted by Dalkia in writing as falling within the scope of this Article 3.1 but only then to the extent so accepted by Dalkia
.  

Article 3.2 Operation of the Plant

The operation of the Plant shall include Dalkia’s supplying to SVD 19:
(i) External Biomass in compliance with the supply plan attached in Schedule 5;
(ii) the Auxiliary Equipment Electricity necessary for operation of the Plant;
(iii) the natural gas necessary for operation of the Plant; and
(iv) the processing and handling of ash, subject to the provisions of Article 4.8.2(c).
Article 3.3 Maintenance of the Plant
Article 3.3.1
Scope
The maintenance services performed by Dalkia shall include: 

(i) routine maintenance services, consisting of performing daily monitoring and supervision and routine maintenance of the Plant; and
(ii) major maintenance services, which cover repair and overhaul operations. Repair and overhaul work shall be performed, at Dalkia’s sole election, by repair or replacement with identical items (or, failing that, equivalent items).  

Article 3.3.2
Exclusions
The Services shall not include:

(i) any replacement or renewal, as well as any modification of all or part of the Plant or the components comprising same, for reasons related to its age or obsolescence
;
(ii) any replacement or renewal, as well as any modification of all or part of the Plant justified by a Change in Law, a change in SVD 19’s operating parameters, or changes in the specifications and/or performance characteristics required by SVD 19;
(iii) any works, matters or item set forth in Schedule 6 which are expressly excluded from the scope of the Services (the “Excluded Items”). Should any capital expenditure or increased operating costs be required or result from matters and works falling within the scope of the Excluded Items, such matters and works shall be borne by SVD 19, pursuant to Article 5.3;
(iv) any repair or overhauls in the event of damage, breakdowns or failures that are caused by or result from the the actions of a third party or SVD 19, or a Force Majeure Event, as described in Article 23; and
(v) any repairs or overhauls further to defects and damage covered by the contractual warranties or legal liability of SVD 19’s manufacturers or suppliers other than Dalkia under this Contract
.
If, however, Dalkia performs work in the situations contemplated above, Dalkia shall be entitled to reimbursement by SVD 19 for the expenses incurred in this regard. 
Article 3.4 Consumable supplies, spare parts, tools and equipment
Dalkia shall supply, at its expense, new or reconditioned replacement spare parts and the consumable items necessary for performance of the Services, in the necessary quantities.
Spare parts shall become the property of SVD 19 as from the moment when they are installed on the Plant’s equipment. 
Any part uninstalled and removed or reconditioned shall remain the property of Dalkia, unless otherwise agreed by the Parties.
In light of its experience and the location of the Site, Dalkia has established a stock of spare parts which it believes to be suitable in terms of specifications, and sufficient in terms of quantities. 
Said parts shall be stored at the Site, in premises made available by SVD 19. The storage of said spare parts owned by Dalkia, a list of which is contained in Schedule 7, shall be under Dalkia’s supervision, and at its own risk. 
Tools and equipment for the dismantling and assembly of facilities or equipment shall be supplied by Dalkia at the time of maintenance service work.
Article 3.5 Consents to be obtained by Dalkia
Dalkia shall be responsible for obtaining (and thereafter complying with) any consent, license, approval, permit or other authorisation that is required pursuant to the Applicable Laws for the sole purpose of providing the Services and in particular all consent in connection with its capacity as operator under Classified Facilities (exploitant ICPE
). 

SVD 19 shall provide all reasonably required assistance and co-operation to Dalkia in obtaining all consents, licenses, approvals, permits or other authorisations required for the provision of the Services. 

All other consents, licences, approvals, permits and authorisations connected with the Plant shall be obtained by SVD 19 in accordance with Article 4.2. 

Article 3.6 Dalkia’s Representative
For the purposes of this Contract, Dalkia shall:

(i) designate an employee to be Dalkia's representative (the “Dalkia's Representative”) who shall be authorised and empowered to act for and on behalf of Dalkia in connection with all matters concerning this Contract, including Dalkia’s obligations under it, provided that the Dalkia's Representative shall have no power to amend the terms of this Contract or waive any right, power or privilege of Dalkia under this Contract; and

(ii) notify SVD 19 in writing of the designation and particulars of Dalkia’s Representative and any replacement thereof.

Article 3.7 Information and reporting requirements
Article 3.7.1
General

Dalkia must keep and maintain in accordance with Good Operating Practices all such information and records necessary to provide accurate and complete information to SVD 19 regarding the Plant and the performance and quality of the Services provided, and shall ensure that all such information and records are so kept for a period of at least five (5) years after the relevant Operating Year. 
SVD 19 shall be entitled to inspect such records during business hours and upon reasonable prior notice being given. 

Dalkia must compile, keep and maintain (hardcopy and softcopy) asset registers of the Plant, in such a manner that the existence, location and state of such assets can at any time be accurately and readily determined. 

Dalkia shall co-operate in all reasonable engineering, management, operation and financial audits of SVD 19 provided that SVD 19 shall ensure that the carrying out of such audits shall not interfere with the performance of Dalkia's obligations under this Contract or increase the costs of doing so.
The interval between two (2) audits by SVD 19 requiring assistance from Dalkia shall not be less than six (6) months.

Article 3.7.2
Operating reports

Within four (4) days following the end of every month, Dalkia shall communicate to SVD 19 the printout of reports generated by the control system.
The printout of reports shall contain all of the data necessary for SVD 19 to prepare invoices pertaining to the performance of the electricity sale contract or contacts and the SVD 19 Transformation Contract.

Within fifteen (15) days following the end of every month, Dalkia shall communicate to SVD 19 an operating report that covers the past period, containing in particular figures regarding the Plant’s operating time.

The operating report shall also contain all of the data necessary to prepare reports intended for any applicable Government Entity. 
Dalkia shall also report to SVD 19 as soon as possible any significant change observed in the Plant’s operating and utilization conditions, and any failure or malfunction detected. Any oral communication must be confirmed by a written document as soon as possible.
Article 3.8 Access to the Plant by SVD 19

Dalkia shall provide twenty-four (24) hours per day access to the Plant for:

(i) the SVD 19’s authorised employees; and

(ii) any other visitors authorised by SVD 19;
subject, in each case, to SVD 19 (a) giving to Dalkia reasonable prior notice of its intention to access the Plant and allow its visitors to access the Plant, and (b) ensuring that the person accessing the Plant shall comply with the Dalkia's security and safety policies and shall not operate, test, manipulate any equipment or otherwise interfere with the performance of Dalkia's obligations under this Contract or increase the costs of doing so.

All persons exercising such access shall be accompanied by a Dalkia’s representative.

Article 3.9 Dalkia’s general rights

Notwithstanding the existence of any other right granted to Dalkia under this Contract, Dalkia may in its sole discretion and acting reasonably as a prudent operator (and in way consistent with its obligations under this Contract), for the performance of the Services, and at its own cost:

(i) enter into such contracts for the performance of the Services or purchase of any equipment or asset as it considers necessary for the Plant to be able to meet its commitments provided in Article 7;

(ii) hire such persons or organisation as Dalkia may deem necessary to provide advice with respect to the Plant, including accountants, engineers, lawyers and other professionals and specialists;

(iii) determine the policies with regard to the method of performance of the Plant provided always that such policies do not violate Good Operating Practices; and

(iv) perform such other acts as it considers necessary for Dalkia to meet or exceed its obligations under this Contract.
Article 3.10 Notices to be forwarded by Dalkia
Dalkia shall promptly forward to SVD 19 copies of all notices with respect to the Plant issued or 
received by it from any person after the Execution Date provided that this obligation shall not apply to notices received in the normal course of operation and related to the provision of the Services by Dalkia. 
Article 4 Commitments of SVD 19
Article 4.1 General obligations

To enable Dalkia to perform the Services, SVD 19 shall:

(i) make prompt payments to Dalkia for its Services in accordance with Article 9 (and, as the case may be, with Article 8.2) of this Contract;

(ii) ensure, for the entire term of this Contract, that there are valid and binding agreements in place for the supply to the Plant of the utilities (electricity, water, sewage and telecommunication) so
 as to allow Dalkia to perform the Services on Site; and
(iii) as a general rule, take into account any reasonable concerns expressed by Dalkia
. 
Article 4.2 Consents to be obtained by SVD 19
SVD 19 shall be responsible for obtaining and/or renewing (as the case may be) all Government Authorisations and, subject to Article 3.5, other consents, licences, approvals, permits and authorisations necessary for the performance of the Parties' obligations under this Contract and pay all fees associated with same. 

Dalkia shall provide all reasonable assistance to SVD 19 in order to obtain and renew such Government Authorisations.

Article 4.3 Access to the Site and Plant
For the purpose of performing the Services under this Contract efficiently and without disruption, and subject to the Personnel complying with safety rules and Site access control rules, SVD 19 must guarantee Dalkia’s Personnel all unrestricted Access Rights on the Site and the Plant, free from interference or hindrance whatsoever. 

A plan of the Site and the premises designated to accommodate operating, administrative, technical, and storage teams is contained in Schedule 9 to the Contract. 
Article 4.4 On-Site facilities

SVD 19 shall provide free of charge the following on-site facilities for the exclusive use of Dalkia, its employees and its subcontractors, representatives or agents, in connection with performance of the Services:

(i) suitable on-site offices; 

(ii) suitable storage space (including, without prejudice to the foregoing generality, storage space for consumables, tools, spares and equipment required in order to perform the Services); 

(iii) sanitary premises for personnel including locker rooms, showers, WC, parkings and washbasins and/or such other premises as may reasonably be required by Dalkia or pursuant to the Applicable Laws; and

(iv) utilities, including without limitation, water, electricity, telephone lines and IT (high speed internet).

SVD 19 shall ensure that all facilities be upgraded to the extent necessary to comply with any Change in Law.

Dalkia shall bear the call charges incurred for the usage of the telephone and internet lines provided by SVD 19.
Article 4.5 Documentation and information

During the entire term of this Contract, SVD 19 shall provide all available technical or operational manuals, instructions, documents and records relating to the Plant and shall, where such manuals or instructions are in the hands of third parties, use all reasonable endeavours to obtain copies of same and provide such copies to Dalkia.
  
SVD 19 shall also cooperate with Dalkia in providing Dalkia with such information as Dalkia may reasonably request and require so as to perform the Services or to calculate any amounts payable under this Contract.
The obligations of SVD 19 under this Article 4.5 shall not apply to materials to be supplied by Dalkia to SVD 19 pursuant to the Promotion and Development Contract of which Dalkia shall be entitled to retain one copy for the purposes of this Contract.
Article 4.6 Notices to be forwarded by SVD 19
SVD 19 shall promptly forward to Dalkia copies of all notices of any kind with respect to the Plant (or that may be relevant to the provision of the Services or the performance of Dalkia's obligations under this Contract) issued or received by it from any person after the Execution Date. 

Article 4.7 SVD 19's Representative

As from the Execution Date, SVD 19 shall appoint a representative (the “SVD 19's Representative”). 

SVD 19's Representative shall have full power and authority to:

(i) act on behalf of SVD 19 in connection with all matters concerning this Contract and/or the performance of the Services; and

(ii) give on behalf of SVD 19 any approval, certification or instructions which may be required from SVD 19 under this Contract. Any such approval, certification or instructions shall be binding on SVD 19, provided that SVD 19's Representative shall not have the right or power to reduce any of the material obligations of SVD 19 under this Contract or amend the terms of this Contract. 

SVD 19 shall inform Dalkia in writing of the designation and particulars of SVD 19's Representative and any replacement of SVD 19's Representative.

Article 4.8 Primary Fluids
Dalkia’s commitments under this Contract are conditional upon SVD 19 supplying the Primary Fluids to Dalkia in accordance with the following terms, conditions, and procedures.
 
Article 4.8.1
Supplying of Black Liquor Steam

a) Characteristics
	HP steam supply point
	CC80A 80 bar barrel in boiler 9

	P & T measuring point
	CC80A barrel feed line in boiler 9 (3 meters downstream from the barrel)

	Nominal pressure at point of supply
	81 bar 

	Pressure tolerance at point of supply
	-5.0 b/+5.0 bar

	Nominal temperature at point of supply
	435 ° C

	Temperature tolerance at point of supply
	-5° C/+15° C

	Maximum load variation range 
	25 t/h per minute 


The chemical properties of the Black Liquor Steam shall be as follows: 

	Parameters
	Values

	Silica
	< 0.02 mg/kg

	Sodium (Na) + Potassium (K)
	< 0.04 mg/kg

	Chlorides 
	< 0.2 mg/kg

	Total copper (Cu)
	< 0.003 mg/kg

	Iron (Fe)
	< 0.02 mg/kg

	Sulphates and sulphites 
	< 0.2 mg/kg

	Na/PO4
	2.3 to 3


b) Volumes
	Fixed hourly rate at delivery point
	186.7 t/h or 150.3 MW*

	Maximum throughput at delivery point
	220 t/h

	Minimum throughput at delivery point
	150 t/h

	Black Liquor technical minimum 

Fuel oil technical minimum
	Technical min 1: 100 t/h

Technical min 2: 40 t/h


* Thermal power calculated as the difference between the enthalpy of the Black Liquor Steam and the enthalpy of the water output from hot well at 80° C.
Article 4.8.2
Supplying of Internal Biomass
a) Characteristics
[image: image1]
The delivery points and supply limits between the Parties are specified in Schedule 11.
b) Volumes
[image: image2]
c) Return of Ash Produced by the Internal Biomass
Dalkia shall take direct responsibility under this Contract for the elimination of any ash for which SVD 19 is responsible under the SVD 19 Transformation Contract.

Article 4.8.3
Supplying of feed water

SVD 19 shall supply to Dalkia a mixture of demineralized water and condensates. This water is intended as feed water for the biomass boiler, the Backup, and the injection desuperheaters.
a) Characteristics
The required characteristics for the aforementioned mixture are as follows:
	measuring point for T and characteristics 
	Water feed line under the mixing tank (3 meters downstream of the tank) 

	Nominal temperature at point of supply
	80 ° C

	Temperature tolerance at point of supply
	-5° C/+5° C

	pH
	8.5 to 9.5

	Cationic conductivity of the mixture after processing
	< 0.8 (S/cm as a monthly average

	Dissolved oxygen
	2.5 PPM before the de-aerator

	Iron
	< 0.02 mg /l

	Silica (in SiO2)
	< 0.02 mg/l

	Copper
	< 0.003 mg/l

	Sodium + Potassium
	< 0.04 mg/l before the de-aerator

	Total hardness
	 0.02° F

	TOC
	<0.2 mg/l

	Grease & oil
	0 mg/l


b) Volumes

	Nominal throughput at delivery point
	85 t/h or 7.9 MW* (1)

	Maximum throughput at delivery point
	170 t/h

	Minimum throughput at delivery point
	4 t/h


* Thermal power calculated as the difference between the enthalpy of the mixture of demineralized water and condensates at 80° C (1) subject to the balancing of the exchanges of boiler water and steam.

Article 4.8.4
Supplying of raw water

SVD 19 shall supply raw water to Dalkia. Said water is designated for use in:
(i) the cleaning of floors;
(ii) the cooling of effluents; and
(iii) the cooling of certain equipment that cannot be cooled by a closed circuit. 

a) Characteristics
	Volume measuring points
	Meter on entry to the Plant 

	Average temperature at point of supply
	15 ° C

	Temperature tolerance at point of supply
	-10° C/+20° C

	pH
	Comprised between 6.5 and 7.5 

	Suspended matter (SM)
	<30 mg/l


b) Volumes

	Average throughput at delivery point
	3 m3/h

	Maximum throughput at delivery point
	35 m3/h

	Annual volume 
	25,000 m3


Article 4.9 Connection of the Auxiliary Equipment Electricity to the Plant

SVD 19 shall be responsible for the necessary electrical connection of the Plant’s auxiliary equipment. Dalkia shall be responsible for operation and maintenaince of this conection 
For the purposes of optimal cost-effectiveness, auxiliary equipment of the Plant shall be connected to on the Site’s internal network
 or directly to the RTE grid in case of site shut down. 
The purchase of Auxiliary Equipment Electricity through the aforementioned connection shall be borne by Dalkia.
a) Characteristics
· Power consumed: approximately 4.4 MW;
· Connection point: 63 kV bus bar (main connection) and 13.5 kV bus bar (final backup). 
b) Volumes

	Average power at delivery point
	4.4 MWel 

	Maximum power at delivery point
	5.4 MWel

	Minimum power at delivery point
	0 MWel


Article 4.10 Electrical power transmission
 
SVD 19 shall make electrical power transmission facilities available to Dalkia and undertakes to ensure 99.7% availability, except during scheduled Site maintenance periods.
Article 4.11 Metering

A connection and metering plan is attached as Schedule 4 to the Contract.

In the event of failure of a meter, the invoiced quantity for the period from the date of the last meter reading before the failure and the date on which the meter is returned to proper working order shall be based upon the Plant and/or the Factory’s consumption history, taking into account the seasonality of the Plant and/or the Factory’s production levels.
Article 4.12 Stocks of spare parts 
Upon termination of the Contract, for any reason whatsoever, SVD 19 undertakes to buy out Dalkia’s spare parts stock at its net book value.  
Article 4.13 Change in perimeter 
In the event of termination of the SVD 19 Transformation Contract, for any reason whatsoever, the commitments of SVD 19 provided under Article 4.8 shall be terminated, except for the commitments to supply feed water and raw water, as described in Articles 4.8.3 and 4.8.4.
Article 4.14 Manufacturer and supplier warranties and guarantees

To the extent pertaining to matters falling within the scope of the Services, SVD 19 shall procure, at its own cost, the assignment or transfer to the benefit of Dalkia of any and all manufacturer and supplier warranties and/or guarantees that SVD 19 may have in respect of the Plant.

Where assignment or transfer of the warranties and/or guarantees is not possible, SVD 19 shall hold the benefit of such warranties and guarantees for the sole benefit of Dalkia and shall:

(i) take such action and provide such assistance to Dalkia as may be reasonably requested by Dalkia in relation to the enforcement of such warranties and/or guarantees, which may include the making of claims and/or the raising of formal proceedings;

(ii) diligently and expeditiously raise and pursue a claim under the warranty or guarantee and keep Dalkia properly informed as to the progress of such claim;

(iii) settle any claim under the warranty or guarantee only with the prior written consent of Dalkia, which shall not be unreasonably withheld or delayed; and

(iv) transfer to Dalkia any benefit or payment received in relation to such warranties and/or guarantees.

Article 5 Changes to the Plant or the Services
Article 5.1 Changes proposed by SVD 19
Article 5.1.1
Notice of Change
SVD 19 may, at any time, issue to Dalkia a Change instruction (the “Notice of Change”) requiring Dalkia to implement a Change. 
A Notice of Change shall be accompanied by sufficient explanation and information to permit Dalkia to price the impact of the Change.

Dalkia shall not be required to implement a Change where the implementation would:

(i) be contrary to any Applicable Laws, Good Operating Practices or relevant health, safety and environmental standards;

(ii) cause any consent, permit or Government Authorisation to be revoked or breached or require any additional consent, permit or Government Authorisation (or amendment to an existing consent, permit or Government Authorisation) which cannot be obtained;

(iii) be technically impossible or materially increase the risk to Dalkia in the performance of the Services; or

(iv) render the insurances void, voidable or non applicable save where the relevant insurers agree to adjust the insurances. 

Article 5.1.2
Change Report

Dalkia shall, as soon as reasonably practicable following receipt of a Notice of Change issued by SDV 19, supply SVD 19 with a report containing the following information (the “Change Report”) together with, where appropriate, an explanation of the reasons:

(i) the capital costs or savings which Dalkia reasonably expects to incur should SVD 19 Change be implemented (providing with such estimate all necessary supporting calculations and information including detailed particulars of additional sums to be paid to Dalkia's sub-contractors and suppliers);

(ii) the proposed change to the Compensation to reflect any additional costs or savings associated with the maintenance and repair of the Plant or performance of Dalkia's obligations under this Contract, or to reflect any change in Dalkia's risk profile or which shall be necessary to ensure financial equilibrium for Dalkia on implementation of the Change;
(iii) proposals to transfert the cost or the saving of the Change to SVD 19;
(iv) any impact that the carrying out of the Change may have on the performance of the Services; and
(v) any relief from performance of its obligations under this Contract required during or as a result of implementation of the Change.

Should SVD 19 agree with the terms of the Change Report, it shall within fifteen (15) days of receipt of such report:

(i) notify its agreement to Dalkia; and
(ii) reimburse Dalkia for all increased costs incurred as a consequence of carrying out the Change as such costs are incurred and so as to ensure that Dalkia is not required to provide working capital in relation to the undertaking of the Change
.

The Parties shall each acting in good faith use all reasonable endeavours to agree the terms of the Change Report and, in particular, the proposed modifications of the Compensation. 

Dalkia shall have no obligation to begin implementation of any Change proposed by SVD 19 (or pursuant to Article 5.2) until such time as the contents of the Change Report have been agreed or determined. 

Any possible cost of the implementation of such Change shall be borne by SVD 19.

Article 5.2 Changes proposed by Dalkia
At any time, Dalkia may propose an alteration, modification or extension of the Plant (whether by the addition of plant or alteration of existing plant or processes or otherwise) in order to increase the productivity of the Plant and/or improve its efficiency or reliability.

Where Dalkia proposes such alteration, modification or extension, Dalkia shall, in making the proposal to SVD 19, provide details of the improvements that are anticipated to be achieved with the information referred to at Article 5.1.2 (as if a Notice of Change had been issued by SVD 19). 

Upon receipt of SVD 19’s written consent to the proposal (which SVD 19 may refuse, in its absolute discretion, to give), Dalkia shall carry out the necessary expansion, capacity upgrading, alteration, modification or extension of the Plant.
SVD 19 shall bear all the capital costs of such alteration, modification or extension.

Article 5.3 Deemed Changes

Where a Change is necessary to meet the requirements of:

(i) Applicable Laws (including as a result of Change in Law) or Governmental Authorisations;

(ii) industry guidelines of codes of practice in relation to the Services;
or Dalkia incurs additional cost as a consequence of (i) or (ii) above, then either Party may notify the other Party of the need for a Change and SVD 19 shall be deemed to have issued a Notice of Change pursuant to Article 5.1 requiring a Change to the Plant or the agreed performance standards (as the case may be), and then to have accepted such Change.
In any event, SVD 19 shall have financial responsibility for work done to bring the facilities into compliance as a result of a Deemed Change, and the latter’s cost can be reflected in the Contract Compensation or financed directly by SVD 19, depending on the circumstances. 
Article 6 Exclusivity granted to Dalkia
SVD 19 grants Dalkia, throughout the entire term of the Contract, an exclusivity with respect to (i) the operation of the Plant and (ii) the supplying of the fuels or energy sources necessary to operate the Plant (including the External Biomass), within the limit of the volumes guaranteed by Dalkia and subject to the provisions of the SVD 19 Transformation Contract.
During the entire term of the Contract, SVD 19 shall not, without the prior written consent of Dalkia:

(i) perform itself (or through its Affiliates) the Services or any substantially similar services;

(ii) permit any third party to perform the Services or any substantially similar services.

SVD 19 shall not take any action to solicit, initiate submission of, encourage, assist, entertain, participate in any discussion, or otherwise cooperate in any way with any person to do any of the foregoing.

Article 7 Commitments of Dalkia
Article 7.1 Compliance with the terms of the CRE Contract
In order to enable SVD 19 to comply with the terms of the CRE Contract, Dalkia undertakes to ensure that the following obligations assumed by SVD 19 under the CRE Contract and the Specifications, a copy of which is contained in Schedule 1, are performed in connection with the operation of the Plant, throughout the entire term of the CRE Contract.
Article 7.1.1
Compliance with the maximum percentage of fossil fuels
In compliance with the CRE Contract and article 6.4 of the Specifications, Dalkia undertakes to ensure that the portion of the incoming energy from fossil fuels is less than 15% of the total incoming energy, based upon the NCV (Net Calorific Value) of the resources. 
Article 7.1.2
Compliance with the Biomass supply plan
In compliance with the CRE Contract and article 6.4 of the Specifications, Dalkia undertakes to comply with the Biomass supply plan, submitted by SVD 19 pursuant to the Call for Tenders and approved by the Prefect, a copy of which is contained in Schedule 5.
Compliance with efficiency (to be discussed)

Compliance with availability (to be discussed)
Article 7.2 Compliance with the terms of the SVD 19 Transformation Contract
Article 7.2.1
Planned Maintenance
Dalkia shall prepare the Planned Maintenance taking into account the Site’s mandatory requirements, to the greatest extent possible and, in particular, the Factory maintenance schedules communicated by SKCP (the “Maintenance Program
”).
Subject to the period mentioned in the Factory maintenance schedules as delivered by SKCP, the Maintenance Program provided by Dalkia shall cover the Planned Maintenance of the Plant for the next Operating Year.
Article 7.2.2
Transformation commitment


As from the Execution Date Dalkia shall operate the Plant so as to cause it to transform the Primary Fluids supplied by SVD 19 into Utilities under the following conditions.
a) Characteristics of Utilities
· Sweeping Steam
	Process steam delivery point


	CH10 50 bar sweeping steam collection vessel in boiler building 10 

	P & T measuring point 

	CH10 50 bar sweeping steam collection vessel in boiler building (3 meters before the barrel)

	Nominal pressure at delivery point
	25 bar abs

	Pressure tolerance at delivery point
	-1.0 b/+5 b

	Nominal temperature at delivery point
	325 ° C

	Temperature tolerance at delivery point
	-0° C/+75° C


The sweeping steam must conform to the feed water characteristics and be free of solid or liquid foreign bodies.
· 13 Bar steam
The 13 bar steam is consumed by the Factory and supplies mainly the MAP 5 and MAP 6 paper production machines and the digester.
	Steam delivery point
	CC13 12 bar barrel at the existing Plant turbine

	P & T measuring point
	CC13 barrel feed line (3 meters before the barrel)

	Nominal pressure at delivery point
	13 bar abs

	Pressure tolerance at delivery point
	-1.0 b/+1.0 b

	Nominal temperature at delivery point
	220 ° C

	Temperature tolerance at delivery point
	-20° C/+20° C

	Maximum load variation range
	20 t/h per minute


The 13 bar steam must conform to the feed water characteristics and be free of solid or liquid foreign bodies. 
· 4 Bar steam
The 4 bar steam is consumed by the Factory and mainly supplies the digester and the evaporator. 

	Steam delivery point
	CC3 3 bar barrel at the existing Plant turbine

	P & T measuring point
	CC3 barrel feed line (3 meters before the barrel) 

	Nominal pressure at delivery point
	3.8 bar abs

	Pressure tolerance at delivery point
	-0.2 b/+0.2 b

	Nominal temperature at delivery point
	160 ° C

	Temperature tolerance at delivery point
	-10° C/+20° C

	Maximum load variation range
	10 t/h per minute


The 4 bar steam shall comply with the feed water characteristics and be free of solid or liquid foreign bodies. 
· Wastewater
Wastewater specifically consists of washing water, cooling water, and blowdown discharge water. 
Wastewater, to the extent that it complies with applicable environmental regulations, shall be discharged, with a limit of 60,000 cubic meters per year, excluding rainwater, into the Site’s general collection system (unitary system) so that it can be treated at the Site’s wastewater purification plant. 

In this regard, Dalkia undertakes, at all times during the term of the Contract, to take the necessary action to ensure the wastewater’s conformance to the acceptance criteria of the aforementioned wastewater purification plant. It is specifically stated that SVD 19 shall be responsible for making the system and the wastewater purification plant available, regardless of the circumstances.
The wastewater discharge restrictions are specified below: 

· pH: between 6 and 9

· Temperature: less than 60° C
· COD: less than 180 mg/l

· BOD: less than 75 mg/l

· SM: less than 75 mg/l

· Hydrocarbons: less than 5 mg/l
· Rainwater
Rainwater collected on the roofs shall be discharged directly into the natural environment by Dalkia. A separation system, which shall be SVD 19’s responsibility, shall make it possible, in the event of fire, to send the roof rainwater to the Site’s collection system.
Dalkia shall discharge the rainwater collected from roads into the Plant’s oil separation and sedimentation system, into the Site’s collection system (which is SVD 19’s responsibility).
The restrictions for discharge into the Site’s collection system are as follows:
· pH: between 6 and 9

· Temperature: less than 60° C
· COD: less than 180 mg/l

· BOD: less than 75 mg/l

· SM: less than 75 mg/l

· Hydrocarbons: less than 5 mg/l

· Electricity transmitted through the Site’s networks
The quality criteria to be met at the delivery points are as follows (values valid in island mode):
· Voltage, 13.5 kV network (minimum 13.2 kV and maximum 13.8 kV);
· Voltage, 63 kV network (minimum 63 kV and maximum 66 kV);
· Factory network COS phi: greater than or equal to 0.92;
· Frequency, Factory 13.5 and 63 kV networks: minimum of 49.5 Hz and maximum of 50.5 Hz.
The single-line diagram is contained in Schedule 13 to the Contract.
b) Availability of Utilities
· Sweeping steam
	Fixed hourly rate at delivery point
	13 t/h or 9.8 MW *

	Max output at delivery point
	20 t/h

	Min output at delivery point
	0 t/h


* Thermal power calculated as the difference between the enthalpy of the sweeping steam and the enthalpy of the water from the mixing tank at 80° C.
· 13 Bar steam
	Fixed hourly rate at delivery point
	157 t/h or 110 MW*

	Max output at delivery point
	200 t/h

	Min output at delivery point
	50 t/h


* Thermal power calculated as the difference between the enthalpy of the 13 bar steam and the enthalpy of the water from the mixing tank at 80° C.
· 4 Bar steam
	Fixed hourly rate at delivery point
	92.2 t/h or 62.8 MW*

	Max output at delivery point
	110 t/h

	Min output at delivery point
	60 t/h


* Thermal power calculated as the difference between the enthalpy of the 4 bar steam and the enthalpy of the water from the mixing tank at 80° C.
· Non-eligible electricity
	Fixed hourly rate at delivery point
	11 MWel

	Max output at delivery point
	15 MWel

	Min output at delivery point
	0 MWel


c) Availability of Utilities
Annual steam availability commitment:
Dalkia undertakes to supply steam 99.7% of the time, except during scheduled Site maintenance periods or Planned Maintenance, and subject to the supplying of Black Liquor Steam (BLS).
Article 7.2.3
Other commitments of Dalkia 
a) Reactive
 energy

Dalkia undertakes not to degrade the Site’s situation with respect to reactive energy and undertakes to compensate cost overruns related to any Site reactive energy consumption discrepancies due to the operation of the Plant, calculated in relation to the reference situation indicated in Schedule 8, updated as necessary.
b) Management of the Site’s electrical islanding
Dalkia undertakes to implement islanding at the 13.5 KV bus bar in order to protect and safeguard the Site’s priority consumptions
.  
Subject to the RTE’s authorization, Dalkia shall carry out the islanding at the 63 KV bus bar.
c) Backup
Dalkia undertakes to maintain and place in service the Backup that makes it possible to replace the steam supplied from the biomass boiler in the event of the latter’s shutdown or failure, and to bring the Backup on line in such circumstances, except during Planned Maintenance.  
Article 7.3 Compliance with the annual electrical power generation volume
Dalkia undertakes to ensure that the Plant generates a minimum annual electrical power volume (“VEG”) determined in the following manner:
VEG = 340 GWh + ETR

where: 
“ETR” refers to theoretical electrical power generation by taking into account the steam flows exchanged with the SKCP Factory:
ETR = 0.28534 x BLS – 0.24097 x V30b – 0.19299 x V13b- 0.16121 x V4b



where:
· “BLS” refers to the quantity of heat provided by Black Liquor Steam (in MWh);
· “V30b” refers to the quantity of heat provided by 30 bar steam supplied by the Plant under the SVD 19 Transformation Contract (in MWh);
· “V13b” refers to the quantity of heat provided by 13 bar steam supplied by the Plant under the SVD 19 Transformation Contract (in MWh); and
· “V4b” refers to the quantity of heat provided by 4 bar steam supplied by the Plant under the SVD 19 Transformation Contract (in MWh).

Numerical Applications: 
· Calculation of ETR   
Considering the following average annual supplies: 
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On the basis of a Site opening time of 8580 hours, the ETR is as follows:     
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· Calculation of the VEG

VEG = 340 GWh + ETR





VEG = 418.6 GWh
Article 7.4 Change in perimeter

In the event of the termination of the SVD 19 Transformation Contract, for any reason whatsoever, Dalkia’s commitments under Article 7.2 shall be terminated, except for the commitments indicated in Article 7.2.2 with respect to rainwater and wastewater.
Dalkia’s Compensation shall consequently be revised.
Article 8 Specific use of Backup
Article 8.1 Principle

At any time, SVD 19 may request Dalkia to make a specific use of the Backup so as to supply steam to SKCP through the Backup and to use accordingly the 42MW turbine as a pure condensing turbine (the “Backup Specific Use”).

In such a case, SVD 19 shall serve to Dalkia a notice requesting the Backup Specific Use and the period contemplated for such Backup Specific Use.

Dalkia shall make its best efforts to perform the Backup Specific Use for the period requested by SVD 19, subject to a minimum notice of [•] 8 hours as from the notification served by SVD 19
. 
Article 8.2 Additional Payment
Should the Backup Specific Use be performed by Dalkia upon SVD 19’s request, SVD 19 shall pay to Dalkia an additional payment (the “Additional Payment”) amounting to:
(i) the total cost of any gas consumed,
 as a result of the Backup Additional Use; 
plus

(ii) any CO2
 related costs;
plus

(iii)
RB 

Where :

“RB” means 50% the incremental revenue generated or received by SVD 19 (excluding VAT) as a result of the Backup Additional Use, after deduction of the costs referred to in paragraphs (i) and (ii) above.
The Additional Payment shall be invoiced by Dalkia and paid by SVD 19 in accordance with the provisions of Article 9.3.
Article 8.3 Exemption
Any performance by Dalkia of the Backup Specific Use under the terms of this Article 8 shall exonerate Dalkia from bearing any Penalty, indemnity or liability whatsoever as a result of the non compliance by SVD 19 with the terms of the CRE Contract (e.g. the efficiency commitment or the maximum percentage of fossil fuels commitment).

Article 9 Financial provisions
Article 9.1 Compensation
As compensation for the performance of the Services, SVD 19 shall pay Dalkia France the sole comprehensive monthly compensation P (the “Compensation”), determined in the following manner:
P = (P0 x K) + RB

where:
P0 indicates the following amount:
P0= (65 x EE) + ((RE + RT) / 12)
where:
· “EE” indicates the Operating Electricity volume stated in MWh, equal to:


EE = ETotal – ETR – 0.2555 x BI.

· “ETotal” refers to total monthly electrical power generation by the Plant (stated in MWh);
· “ETR” refers to Transformation Electricity, as calculated monthly by applying the formula provided under Article 5.3 (stated in MWh), it being understood that the Parties agree, if necessary, to consider the changes necessary in order to take into account the Plant’s actual operating modalities;  
· “BI” refers to the Internal Biomass volume consumed monthly by the Plant (stated in MWh NCV);
· “RB” as defined in Article 8.2;
· “RT” is the transformation compensation which is four million six hundred twenty-five thousand euros (€4,625,000) per annum, it being understood that, if the Factory is closed down, RT shall be equal to 0.
· “RE” is the operation compensation under Article 7.2 (except for the commitment indicated in Article 7.2.2) which is one million five hundred fifty thousand (€1,550,000) per annum.
· “EE” may have a negative annual volume, but cannot be less than minus ninety-five thousand (‑95,000) MWh per annum.
The Compensation is without prejudice to the specific compensation provided hereunder, as applicable. 
All Compensation amounts are exclusive of VAT.

Article 9.2 Revision
· Revision Factor M 

The Compensation shall be determined on the basis of prevailing economic conditions as of January 1, 2007. The Compensation shall be revised on a monthly basis by applying the revision factor M (the “Revision Factor M”) calculated in accordance with the following formula:
M = (0.43 x ICHTrevTS / ICHTrevTS0 + 0.57 x FM0ABE0000/FM0ABE00000) 
where:
· [“ICHTrevTS” is, as of the Compensation determination date concerned, the value for the most recent known definitive value as of the 1st January of year N of the ICHTrevTS index, which has replaced the ICHTTS1 index “hourly labor cost - all salaried employees in the mechanical and electrical industries” as from July 3, 2009, as defined in the CRE Contract;
· “FM0ABE0000” is, as of the Compensation determination date concerned, the value for the most recent known definitive value as of the 1st January of year N of the FM0ABE0000 index, which has replaced the PPEI index “industrial production index - French market (PVIS000100)”, as from April 2, 2009, as defined in the CRE Contract;
· “ICHTrevTS0” and “FMABE00000” are the definitive values for the most recent known values of the aforementioned ICHTTS1 and PPEI indexes as of 1st January 2007, to wit:
· ICHTrevTS0 = 93.9 = 134.3 (ICHTTS1 as of August 2006) / 1.43
· FMABE00000 = 105.3 = 112.0 (PPEI as of August 2006 / 1.064].

Numerical applications:
Assumptions:
· Economic conditions as of 1 January 2007, which means M = 1;
· Amount of time the site was open during the month in question 744 hours;
· ETotal = 35,000 MWh in a month;
· Following volumes exchanged:
	 
	t/h
	MW
	Availability

	Black Liquor Steam
	186.7 t/h
	150.3 MW
	99.7%

	25 bar steam
	13.0 t/h
	9.8 MW
	99.7%

	13 Bar steam
	157.0 t/h
	110.0 MW
	99.7%

	4 bar steam
	92.2 t/h
	62.7 MW
	99.7%

	Internal Biomass
	26.9 t/h
	49.7 MW
	99.7%


· Calculation of the ETR for the Period 
	 
	MWh
	Coefficient

	Black Liquor Steam
	111 488
	0.28534

	25 bar steam
	7 269
	0.24097

	13 Bar steam
	81 594
	0.19299

	4 bar steam
	46 509
	0.16121







ETR = 6.816 GWh
· Calculation of EE



EE = ETotal – ETR – 0.2555 x BI.



EE = 35 000 – 6 816 – 0.2555 x 36 866



EE = 18 765 MWh

· Calculation of P



P = P0 x M


P = P0 x 1



P = (65 x EE) + ((RE + RT) / 12)


P = €1,734,319 for the month in question
Article 9.3 Invoicing and payment
Dalkia shall invoice SVD 19 for the Services on a monthly basis.
SVD 19 shall pay Dalkia for the invoice within a period of thirty (30) days of end of the month following the issuance date of the invoice.

Any delay in the payment of invoices shall automatically and ipso jure result in the payment of late payment interest charges computed at the one (1) month EURIBOR rate, increased by four (4) points, which cannot be less than three (3) times the legal interest rate.
In the event of delay by SVD 19 in the payment of invoices, and independently of late payment interest charges, Dalkia may suspend the performance of its Services, fifteen (15) days following formal payment demand sent by registered letter with return receipt that has remained unremedied.

Likewise, Dalkia shall be entitled to suspend its Services, failing SVD 19’s payment of the amounts necessary to bring into compliance the Plant or its operating conditions.
In the event of a dispute relating to any invoice issued by Dalkia, SVD 19 shall pay any undisputed portion and shall only be entitled to withhold or reduce payment to Dalkia in respect of any disputed portion for which it has issued a notice to Dalkia detailing the nature of and the amount in dispute and only until such time as the matter is agreed or determined under the provisions of Article 32, provided that SVD 19 shall pay the amount agreed or determined to be due and payable within seven (7) days of such agreement or determination. 

Article 9.4 Taxes and assessments
In general, any Tax or assessment owed by Dalkia pursuant to the Services, with the exception of corporate Taxes, for which Dalkia shall be solely liable under its business activities, shall be exclusively borne by SVD 19. 

The terms and procedures for Compensation computation and revision provided under Articles 9.1 and 9.2 have been determined by taking into account the Taxes and assessments currently owed or potentially owed by Dalkia under the Services, on the basis of the legislation currently in force as of the date hereof, with the exception of corporate Taxes.
Any change in the rate or amount, or the elimination or creation of Taxes, assessments, or contributions that have a direct impact on the Compensation, shall be immediately taken into account in order to ensure that there is no impact on the net amount of the Compensation received by Dalkia, either upward or downward, by application of the regulations currently in force.
If a change in Tax regulations should affect the equilibrium of the Contract and should occasion an excessive burden for either of the Parties in connection with the performance of its contractual obligations, which could not reasonably and in good faith be considered to be bearable by the Party concerned, the Parties shall meet and seek in good faith equitable means to amend the Contract in order to restore the financial equilibrium of the Contract.
Article 10 Suspension of Services and Excusing Causes 

Dalkia shall be entitled, in its sole discretion, to suspend its performance of the Services (for as long as the relevant condition exists) if Dalkia cannot perform its obligations under this Contract due to the following: 

(i) an emergency, defined as circumstances involving an imminent or serious threat to human health or safety, the environment of the Plant, and including, for the purposes of this Article 10, the measures taken to avoid or respond to such emergency;

(ii) any act or omission of SVD 19, its customers or its subcontractors and suppliers, or any third party, other than an employee, agent or subcontractor of Dalkia and more generally any act not attributable to Dalkia, that prevents or impedes Dalkia from performing the Services in accordance with the agreed performance standards;

(iii) any measure taken by Dalkia in order to comply with a Change in Law, when such implementation has an adverse material impact on Dalkia’s ability to provide the Services to the contractually agreed performance standards;
(iv) any event beyond Dalkia’s control, including any gas and electricity distribution interruption or insufficiency, any significant change in the physical characteristics of the gas and electricity, any distribution quota system with respect to the supplying of gas, electricity, or any other item necessary for performance of the Services or for operation of the Plant; or 
(v) any violation of an Applicable Law or Government Authorisations by Dalkia, which would result from the performance of the Services to the contractually agreed performance standards,;

(vi) any failure of SVD 19 to perform its obligations under the Contract or any Applicable Law, including (without prejudice to the foregoing generality) any failure by SVD 19 to pay the Compensation or the Additional Payment on the due date for payment, under the conditions set forth in Article 8.3;

(vii) any Force Majeure Event, as defined in Article 21;

(viii) any Dalkia’s election to curtail or suspend Services in whole or in part, pursuant to the provisions of the Contract;

(ix) any service outage or reduction that is not the result of Dalkia’s negligence or wilful misconduct;

(x) any Latent Defect;
(xi) any failure of material, water or fuel supply (other than Biomass supply due to a failure of Dalkia to provide proper and diligent Services under this Agreement) or transmission service; or
(xii) any situation in which running the Plant would pose an immediate danger to life, property or the environment.
Dalkia shall not be in breach of this Contract, nor shall Dalkia bear any liability to SVD 19 for breach of this Contract or otherwise (including, without limitation, liability pursuant to Article 12 or liability to pay Penalties pursuant to Article 11), in the event that and to the extent that performance standards, cannot be met due to an Excusing Cause, provided that Dalkia shall not be excused pursuant to this Article 10 to the extent that the event in question was caused by Dalkia. In such a case, Dalkia shall continue to be bound by the commitments set forth in Article 7, and shall remain liable for any related Penalties, as set forth in Article 11.1.

Article 11 Penalties
Article 11.1 Non-compliance by Dalkia
The penalties incurred by Dalkia (the “Penalties”) cover the three following defaults, as described hereinafter.

Article 11.1.1
Non-compliance with the terms of the CRE Contract
In the event of Dalkia’s breach of its commitments under Article 7.1 with respect to compliance with the provisions of the CRE Contract, Dalkia undertakes to indemnify SVD 19 for:
(i) any damage suffered by SVD 19 resulting from non-compliance with the 15% fossil fuel energy ceiling provided under the CRE Contract, to the extent that the non-compliance with said ceiling is the direct result of negligence or fault on the part of Dalkia and causes SVD 19 to make an actual payment to EDF pursuant to the CRE Contract; it being specified that the total amount of the indemnification that can be paid to SVD 19 by Dalkia on this basis may not exceed the amount of three million euros (€3,000,000) per annum, indexed with the Revision Factor M, to the exclusion of any other damages;
(ii) any damage suffered by SVD 19 resulting from a violation of the provisions of the CRE Contract regarding the Biomass supply plan, to the extent that (a) said violation is the direct result of negligence or fault on the part of Dalkia and causes an actual payment to EDF pursuant to the CRE Contract or that (b) SVD 19 filed a corrective action plan with the Prefect within the established deadlines and took the necessary action in compliance with said plan; it being specified that the total amount of the indemnification that can be paid to SVD 19 by Dalkia on this basis may not exceed the amount of 3 million euros (€3,000,000) per annum, indexed with the Revision Factor M, to the exclusion of any other damages; 
Furthermore, in the event of non-compliance with the CRE Contract with respect to the various aforementioned points that requires SVD 19 to file a corrective action plan with the Prefect, Dalkia undertakes to provide its assistance to SVD 19 for the purposes of the preparation of the corrective action plan, in a diligent manner and within the established deadlines. 
It is agreed that Dalkia shall not have to bear the financial consequences of the implementation of the corrective action plan, which shall be chargeable to SVD 19.
Article 11.1.2
Non-Compliance with minimum annual electrical power volume
In the event that Dalkia fails to perform its commitments under Article 7.3 with respect to the minimum annual electrical power volume (VEG), Dalkia undertakes to indemnify SVD 19 up to an amount of twenty-eight euros (€28) for every MWh below the VEG threshold. 
The total amount of indemnification owed by Dalkia under this Article may not exceed three million (€3,000,000) euros per annum indexed with the revision factor defined in the CRE Contract indexation formula, to the exclusion of any other damages in this regard.
Article 11.1.3
Non-compliance with the SVD 19 Transformation Contract 

a) Definition of supply interruption 
A supply interruption shall be determined as from the moment when the characteristics of the 13 bar steam or the 4 bar steam no longer comply with the conditions specified in Article 7.2.2 a) for more than three (3) consecutive minutes. 

b) Measurements
Measurements shall be performed at the Utilities delivery points.

c) Amount of hourly penalties and annual maximum limit
· Hourly penalty
The total amount of the hourly penalty in the event of an interruption is set at nine thousand euros (€9,000) per hour of interruption.
· Annual penalty maximum limit
The total amount of penalties due per contractual year shall be capped at four hundred thousand euros (€400,000) per annum, indexed according to the formula established in the SVD 19 Transformation Contract.

d) Annual exemption
Penalties shall be triggered above the 26th hour of cumulative interruption or beyond the sixth supply interruption within the meaning of Article 11.1.3 a) hereinabove, within the year, excluding Plant’s Planned Maintenance. 

e) Nature of the Penalties
These Penalties provide a full discharge and consequently are exclusive of any other indemnification of SVD 19 by Dalkia, with the express condition that the Backup is brought on line as soon as necessary and as soon as possible, all for the purpose of avoiding any interruption in the operation or reduction in the activities of the Factory. 

f) Specific Penalty for failure to bring the Backup on line
Notwithstanding the provisions of paragraphs (c) and (e) hereinabove, the Parties agree that in the event of the failure to bring the Backup on line within a period of twelve (12) hours following the shutdown, breakdown, or failure of the biomass boiler, Dalkia shall be liable for a penalty in addition to those provided under paragraph (c) hereinabove, in the amount of fifty thousand euros (€50,000) per day of delay, capped at two million euros (€2,000,000) per annum.  
The total amount of the Penalties owed by Dalkia pursuant to Article 11.1.3 shall be offset by the total amount of indemnification owed by SVD 19 to Dalkia pursuant to the provisions of the SVD 19 Transformation Contract. 
Article 11.2 Exclusive remedy
The Penalties provided in Article 11.1 shall be the exclusive remedy of SVD 19 against Dalkia in respect of any breach or non compliance under Article 11.1 and, save the case of fraud, SVD 19 hereby waives any other rights it may have in this respect.

Article 11.3 Invoicing and payment of Penalties
Penalties shall be invoiced on a monthly basis.  
Penalty invoices shall be payable at sixty (60) days end of the month following the issuance date.

Article 11.4 Exemptions

For the avoidance of doubt, Dalkia shall not bear any liability to pay Penalties as a result of an event considered as an Excusing Cause.
The Penalties are exclusive of the applicable mechanism for the assessment of discrepancies (valorisation des écarts) provided by the SVD 19 Transformation Contract, which Dalkia shall not have to bear under this Contract.  

Furthermore, any possible Dalkia non-performance of its External Biomass supply obligations under the Contract shall not result in Dalkia’s payment of Penalties or indemnification to SVD 19, because any possible damage resulting for SVD 19 is covered by the Penalties established in this Article 11.
Article 12 Indemnity and liability
Article 12.1 Principle

In the event of any damage caused to SVD 19 that is attributable to a Party (the “Indemnifying Party”) and results from an event other than those covered by the Penalties provided in Article 11.1 (whether such event result from another contractual failure of a Party or from its liability in tort towards the other Party (the “Indemnified Party”), such Indemnifying Party may be held liable vis-à-vis the Indemnified Party only on condition that proof be provided of:

(i)
the Indemnifying Party’s commission of a wrongful act; and
(ii) 
the existence of damage suffered by the Indemnified Party,

to the extent, in each case, that such losses, damages, claims, actions, judgements, suits, costs, expenses and disbursements (except subsequent damages as set forth in Article 12.2 below) arise out of or by reason of any negligence or default, of the Indemnifying Party, its consultants, contractors, employees or agents. 
Article 12.2 Subsequent damage

No Party shall be liable to any other Party by way of indemnity or by reason of any breach of this Contract or of statutory duty or by reason of tort (including negligence), strict liability or otherwise for any incidental, consequential, subsequent, punitive or special damages or any consequential or economic loss including, but not limited to, any loss of profit, use, opportunity or other indirect or consequential loss that may be suffered by that other Party. 

Such limitation shall apply to Affiliates, directors, officers, employees, agent and subcontractors of each Party.

Dalkia is not required to cover the damage that SVD 19 could have foreseen or the extent of which SVD 19 could have limited.  

Article 12.3 Exemptions

For the avoidance of doubt, Dalkia shall not bear any liability whatsoever towards SVD 19 as a result of an event considered as an Excusing Cause.

Article 12.4 Control of claims

If the Indemnified Party becomes aware of any claim from a third party, the Indemnified Party shall, as soon as reasonably practicable and in any event within ten (10) days, give written notice to the Indemnifying Party of the matter which might give rise to a claim under or pursuant to a covenant (stating in reasonable detail the nature of the matter and, so far as practicable, the amount claimed).

The Indemnified Party shall consult with the Indemnifying Party with respect to the matter. 
If the matter has become the subject of any proceedings, the Indemnified Party shall (so far as it is able) give the notice within sufficient time to enable the Indemnifying Party to contest the proceedings before any first instance judgment in respect of such proceedings is given.
The Indemnified Party shall:

(i) take such action and institute such proceedings and give such information and assistance as the Indemnifying Party or its insurers may reasonably request to dispute, resist, appeal, compromise, defend, remedy or mitigate the matter or enforce against any person (other than the Indemnifying Party) the rights of the Indemnified Party or its insurers in relation to the matter;
(ii) in connection with any proceedings related to the matter (other than against the Indemnifying Party) use professional advisers nominated by the Indemnifying Party or its insurers and, if the Indemnifying Party or its insurers so request, allow the Indemnifying Party or its insurers the exclusive conduct of the proceedings in each case on the basis that the Indemnifying Party shall fully consult with the Indemnified Party and keep the Indemnified Party fully informed and the Indemnifying Party shall fully indemnify the Indemnified Party for all costs incurred as a result of any such request or nomination by the Indemnifying Party or its insurers; 
(iii) not admit liability in respect of the matter; and
(iv) not settle the matter without the prior written consent of the Indemnifying Party, such consent not to be unreasonably withheld or delayed provided that the Indemnified Party shall (in circumstances where the Indemnifying Party withholds such consent) be free to settle any claim in circumstances where it agrees in writing to waive any right to be indemnified pursuant to this Article 12.

If the Indemnifying Party has knowledge of any actual or potential third party claim, it shall inform the Indemnified Party and, if the Indemnifying Party has conduct of any litigation and negotiations in connection with a claim, the Indemnifying Party shall promptly take all proper action to deal with the claim so as not, by any act or omission in connection with the claim, to cause the Indemnified Party’s interests to be materially prejudiced.

If the Indemnifying Party does not elect to have conduct of any litigation and negotiations in connection with a claim by notice in writing to the Indemnified Party within ten (10) days of the Indemnified Party giving notice of the matter, the Indemnified Party shall be free to take such action in relation to that matter as it considers expedient to dispute, resist, appeal, compromise, defend, remedy or mitigate the matter in question subject to a duty to use all reasonable endeavours to mitigate the liability of the Indemnifying Party in respect of that claim.
The failure by the Indemnified Party to comply with the provisions of this Article 12.4 shall not release the Indemnifying Party from its obligations of indemnification, but shall result in a reduction of the indemnification due up to the amount of the actual damage caused to the Indemnifying Party by such delay.
Article 13 Overall cap for Penalties, indemnities and liabilities
Article 13.1 Cap
The total amount of indemnification owed by Dalkia under Article 10 (Penalties) and Article 11 (Indemnity and liability) may not in any case exceed a maximum limit of forty million euros (€40,000,000) over the cumulative terms of (i) the Contract and (ii) the SVD 19 Biomass Supply Contract.  

Article 13.2 Waiver
SVD 19:

(i) waives all legal actions above the maximum limit of fourty million euros (€40,000,000) established hereinabove, with respect to any possible direct and material damage, and undertakes to obtain from its insurers the same waiver of legal action against Dalkia;

(ii) waives all legal actions for any indirect and consequential or subsequent damage as defined in Article 11.2, and undertakes to obtain from its insurers the same waiver of legal action against Dalkia.

Article 13.3 Right to terminate

Should the total amount of indemnification owed by Dalkia under Article 10 (Penalties) exceed an amount of twenty million euros (€20,000,000) over the term of this Contract (including any amount already paid by Dalkia pursuant ot this Contract), SVD 19 shall be entitled to terminate this Contract subject to a minimum six (6)-month prior notice period.  

The balance of liability cap (i.e the difference between (a) €40,000,000 corresponding to the overall cap provided in Article 13.1 and (b) any liability (including any Penalty) effectively incurred under this Agreement up to its termination) shall then apply (i) to this Contract during the notice period and (ii) subsequently to the SVD 19 Biomass Supply Contract after effective termination of this Contract.

Article 14 Material event
Each Party shall promptly notify to the other Party as from such Party becomes aware of the occurrence of the following events:

(i) potential renewal or modification of Government Authorisation;

(ii) evidence of actual or potential significant decrease in Biomass fuel supply;

(iii) any Changes implemented pursuant to Article 5;
(iv) any Change in Law (in respect of the impact prior to implementation of the Change pursuant to Article 5); and
(v) any Force Majeure event (as defined in Article 23).
The events listed above shall be collectively referred to as the “Material Events” and individually as a “Material Event”.

In case of a Material Event, each Party shall be entitled to request a re-examination of the terms of the Contract so as to place Dalkia in the same economic position as if the relevant event giving rise to such request had not occurred.

If no agreement can be reached between the Parties on the revision of the matters identified in this Article 14 within three (3) months as from the date the revision request being made, the matter shall be submitted for resolution in accordance with Article 32.2, so as to restore Dalkia to the same economic position as if the relevant event giving rise to such request had not occurred. 

Article 15 Erreur ! Source du renvoi introuvable.tc ".
Latent Defects" \l 001
Latent Defects
Under this Agreement but without prejudice to any obligation of Dalkia under the Promotion and Developpement Contract, Dalkia shall not be liable for any Latent Defect in the Plant. 

Upon any Latent Defect becoming apparent, Dalkia shall notify SVD 19 and shall take all reasonable measures to mitigate such Latent Defect from becoming more severe or serious. 

SVD 19 shall indemnify Dalkia against all cost and expense incurred in undertaking such mitigation measures, provided that Dalkia shall provide supporting documents, receipts and/or invoices as requested by SVD 19.
The occurrence of a Latent Defect shall be treated as a Change issued by SVD 19 requiring Dalkia to remedy same and the provisions of Article 5.3 shall apply in relation to the cost of undertaking such Change.

Article 16 Erreur ! Source du renvoi introuvable.tc ".
Compliance with Environmental Regulations" \l 001
Compliance with environmental regulations
Without prejudice of the provisions of Article 7, Dalkia shall ensure that the Plant is maintained and operated in compliance with all environmental regulations and updates thereto including Applicable Laws and Government Authorisations in relation to noise, water intake, waste water discharge, solids disposal and/or emission. 

Dalkia shall remove all surplus materials, debris, wastage, discharge or rubbish (to the extent arising from the performance of the Services) at its own cost to the approved dumping ground and in accordance with regulations imposed by the relevant Government Entity responsible for environmental matters and all other applicable environmental laws and regulations. 

Dalkia shall be obliged at its own cost to undertake rectification works arising directly as a consequence of its failure to comply with this Article 16. 

For the avoidance of doubt, Dalkia has no liability whatsoever in relation to any pre-existing contamination, Hazardous Substances or Waste on or under the Site or any pre-existing failure of the Plant to meet the requirements of this Article 16. 
If Dalkia is, at any time, obliged by any Applicable Laws or is otherwise bound in any way to:

(i) remove or otherwise deal with any pre-existing contamination, Hazardous Substance or Waste from the Site; or

(ii) upgrade or alter the Plant to ensure compliance with the requirements of this Article 16, then, the required removing, remedying, upgrading or alteration (as appropriate) shall be treated as a Change issued by SVD 19 and the provisions of Article 5.3 shall apply (save that Dalkia shall, if required by any Applicable Law, commence removal, remedial, upgrading or alteration works prior to the content of the Change Report being agreed between the Parties) and SVD 19 shall (without double counting) indemnify Dalkia from and against all losses, damages, claims, actions, judgements, costs, expenses and disbursements whatsoever that may arise as a consequence of the circumstances giving rise to the deemed Change. 
Article 17 CO2, quotas and related green certificates
Dalkia shall be the owner of carbon gas (CO2) emission quotas in connection with the operation of the Plant. 
Dalkia shall be the owner of any green certificates possibly associated with electricity generation or any other valuation system related to the use of renewable energy or the generation of green electricity.  
Article 18 Insurance 
Article 18.1 tc "15.
Insurance" \l 001SVD 19's insurances

[SVD 19 shall, at its sole expense, throughout the term of this Contract, take out and maintain in full force and effect the following insurance policies (the “SVD 19 Insurances”):

(i) property all risks insurance covering, inter alia, against loss or damage to the Plant or the Site from any and all risks in an amount equal to the full new replacement value of the Plant plus an adequate provision for any additional costs that may arise incidental to the rectification of any loss or damage including expediting expenses, professional fees, cost of demolition and removal of debris; and

(ii) loss of profit anticipated from the operation of the Plant and/or the increase in cost of working necessarily incurred to prevent or minimise such loss of anticipated loss of profit arising from the risks required to be insured and from the denial of access to the Site or the premises of any supplier of any third party, [such insurance to be for an amount of at least the net operating revenue for the fiscal year [•]].

SVD 19 shall include Dalkia and its sub-contractors as additional insured on such policies and shall cause the insurers thereof to waive all express and implied rights of subrogation against such parties. 

SVD 19 shall provide Dalkia promptly with relevant insurance certificates evidencing the same upon Dalkia’s request and upon each renewal of the relevant insurance
].
Article 18.2 tc "15.
Insurance" \l 001Dalkia's insurances

Dalkia represents that it has taken out a Civil Liability insurance policy to provide coverage for SVD 19 with respect to its liabilities arising from the performance of this Contract. Dalkia undertakes to keep in force a policy that is equivalent in terms of level of coverage throughout the entire term of the Contract.  
Dalkia submitted to SVD 19, on the date hereof, a civil liability insurance certificate with respect to the policy that is in force, a copy of which is contained in Schedule 10.
Article 18.3 Provisions of policies

Each Party shall inform the other Party of any cancellation, non-renewal or modification of any such policy as soon as they have knowledge of it.

Article 18.4 Avoidance of policies

Neither Party shall take or fail to take any reasonable action which will entitle any insurer to refuse to pay any claim under any insurance policy maintained under or pursuant to this Contract.

Article 19 Personnel and subcontracting 

Article 19.1 Personnel 
Dalkia’s personnel assigned to the performance of the Services provided by this Contract shall be and shall remain subject to the hierarchical and disciplinary structure of Dalkia, which shall take direct responsibility for the employment relationship with same and shall assume full responsibility for the hiring, training, and management of said personnel, as well as all (legal, regulatory, and contractual) rights and obligations attached to the employment relationship with said personnel. 
This Contract cannot be interpreted in such a way as to make Dalkia or its Personnel employees or agents of SVD 19.  
Dalkia shall provide to its Personnel the equipment necessary for their individual and group safety, as well as the equipment necessary for compliance with the applicable safety rules.  
SVD 19 shall not give orders or instructions directly to Dalkia’s Personnel and shall contact solely the managers designated by Dalkia. If, in an emergency situation, the Personnel would be contacted directly by SVD 19, the Personnel shall then report that fact to their supervisors and would in any case remain subject to Dalkia’s supervision pursuant to their employment relationship. 
Article 19.2 Subcontracting
Subject to the provisions of the following paragraph, Dalkia may, under its sole responsibility and liability, entrust performance of all or part of the obligations it has assumed under this Contract to any subcontractor of its choice. Dalkia undertakes to comply with the provisions of law applicable to subcontracting, as well as with SVD 19’s health and safety rules, which are contained in Schedule 11.
Dalkia shall make its subcontractors responsible for performing obligations of the same nature as those it has assumed vis-à-vis SVD 19 under the terms of the Contract. It also undertakes to ensure that its subcontractors properly perform the obligations provided by the Contract.
In regard to its subcontractors, Dalkia shall undertake the overall task of the organization and management of all the activities entrusted to them.
SVD 19 reserves the right to prohibit access to the Site by Dalkia’s subcontractors due to non-compliance with the safety rules applicable at the Site.
Under all circumstances, Dalkia shall retain responsibility for performance of the Contract, particularly in terms of quality, safety, and time frames, and shall guarantee compliance with same by its subcontractor or subcontractors. Dalkia shall also be specifically responsible for taking any necessary action with its subcontractors in the event of non-performance by the latter, for any reason whatsoever.  
Article 19.3 Enticement
As from the Execution Date and for a period of two (2) years following the date of termination of this Contract, neither of the Parties is, directly or indirectly, to solicit or offer a job or engagement, attempt to persuade or hire for its own account or on behalf of any other person or organization, members of the Personnel or the subcontractors of the other Party that were assigned responsibility for the Services under this Contract, without obtaining the prior written consent of the other Party.
In the event that either of the Parties should violate the aforementioned obligations, the other Party would be entitled to receive liquidated damages representing three years salary of the employee hired in the above manner by the other Party.
Article 19.4 Prevention of concealed work
In compliance with Articles L. 8222-1 through L. 8222-3, and Article D. 8222-5 of the French Labor Code regarding undeclared work, Dalkia, at SVD 19’s request, must be able to prove the regularity and legality of the employment contract of its Personnel.

Consequently, in compliance with Articles L. 8221-3 and L. 8221-5 of the French Labor Code, Dalkia undertakes to provide, no later than within [ten (10)] days following the signing of the Contract, the following documents (and subsequently within [ten (10 days] of any SVD 19’s request throughout the entire term of this Contract): 
(i)
an attestation of provision of social security declarations issued by the social security agency responsible for collecting social security contributions and assessments, and dated less than [six (6)] months; and
(ii)
a sworn affidavit, prepared every [six (6)] months until completion of the performance of the Contract, certifying that the work shall be performed by salaried employees who are regularly employed under Articles L. 1221-10 and L. 1221-12, L. 3243-1, L. 3243-2 and L. 3243-4, and R. 3243-1 through R. 3243-6 of the French Labor Code .
Article 20 Intellectual Property
Article 20.1 Dalkia’s Intellectual Property
Any Intellectual Proprerty created, produced, or ordered by Dalkia and pertaining to the performance of the Services, and the copyrights pertaining thereto as well as all the Intellectual Property rights that Dalkia holds, are, shall be, and shall remain the property of Dalkia.

Furthermore, any Intellectual Property right (in particular the methods, know-how, and equipment installed or developed by Dalkia for the purposes of operation of the Plant are, shall be, and shall remain the property of Dalkia.

SVD 19 expressly undertakes not to disclose all or part of the aforementioned Intellectual Property to any third parties whatsoever, nor the knowledge it has acquired of said Intellectual Property. 
Article 20.2 SVD 19’s Intellectual Property

SVD 19 shall make available to and hereby licenses to Dalkia to use free of charge any Intellectual Property which is required in connection with the performance of the Services or the Provider’s obligations under this Contract. 

SVD 19 shall indemnify Dalkia against any loss, injury or damage suffered by Dalkia as a consequence of Dalkia's use of SVD 19's Intellectual Property in accordance with this Article 20.2.

Article 20.3 Files - Data
The reproduction or use by one Party, for purposes other than performance of the Contract, of information conveyed by the other Party (data, files, documents or information of any nature) is prohibited without the prior written authorization of the other Party. 
Article 20.4 Trademarks
By express agreement, if one Party intends to use the trademark and/or figurative trademark of the other Party in order to have it appear on its business documents, it must first obtain authorization for use, and not for commercial utilization, on a case-by-case basis, which shall necessarily be the subject of prior written approval.
Article 21 Term and effective date of the Contract
The Contract shall enter into effect on the Execution Date.
It shall expire on June 12, 2030. 
Article 22 Termination  
Article 22.1 Termination Events
Article 22.1.1
Termination due to fault
The Contract may be automatically terminated either at the initiative of SVD 19, or at the initiative of Dalkia, under the following conditions and circumstances:
(i) by SVD 19, in the event of Dalkia’s serious non-performance of any of the essential commitments, which has not been remedied within a period of sixty (60) days following receipt of a written notification sent to Dalkia by SVD 19 for such purpose, and which has caused a loss to SVD 19 that is not compensated by the Penalties provided under Article 11;
(ii) by Dalkia, in the event of more than sixty (60) days delay in SVD 19’s payment of the amounts due to Dalkia, on any basis whatsoever, pursuant to the Contract, without prejudice to the late payment interest charges provided under Article 9.3. 
Article 22.1.2
Termination due to Force Majeure
Pursuant to Article 23.1, in the event of the occurrence of a force majeure event, if it proves to be impossible to restore the situation while maintaining the financial terms of the Contract, and said force majeure event persists for more than a period of six (6) consecutive months, the Contract may be automatically terminated at the initiative of either of the Parties, without indemnification by either Party.
Article 22.1.3
Termination due to the amount of Penalties
Pursuant to Article 13.3, should the total amount of indemnification owed by Dalkia under Article 10 (Penalties) exceed an amount of twenty million euros (€20,000,000) over the term of this Contract (including any amount already paid by Dalkia pursuant ot this Contract), SVD 19 shall be entitled to terminate this Contract following a six (6)-month period as from a notice of termination received by SVD 19.  

Article 22.2 Contract termination procedure
In all the cases of termination of the Contract provided hereunder, notification of the termination of the Contract by either of the Parties shall be made by means of a notification sent to the other Party in accordance with the terms and conditions provided by Article 30. Termination shall be effective upon the expiration of the six (6)-month advance notice period commencing on the date of the termination notification. The provisions of the Contract shall continue to apply during the notice period. 
Article 22.3 Consequences of termination
In the event of termination due to fault on the part of SVD 19, SVD 19 undertakes to pay every year to Dalkia, as termination indemnification, an amount representing 25% of the last annual Compensation paid prior to the termination date multiplied by the remaining term of the Contract.
In the event of termination due to fault on the part of Dalkia, SVD 19 shall be entitled to implement the SVD 19 Biomass Supply Contract, under which which Dalkia undertakes to supply Biomass to SVD 19. SVD 19 must serve a notice of its decision to implement the SVD 19 Biomass Supply Contract, in the Contract termination notification letter. Failing that, the SVD 19 Biomass Supply Contract shall be considered to have lapsed. 
In all termination events, SVD 19 undertakes to pay Dalkia:

(i)
the amount of Compensation that remains due and such amount shall be immediately due and payable as of the effective termination date of the Contract; and
(ii)
Dalkia’s spare parts stock at its book value.

Article 22.4 Continuation in case of event of default

Notwithstanding any breach, default or omission by one Party, the other Party may elect to maintain this Contract in full force and effect and to enforce its rights hereunder. 
Failure of either Party to exercise any right hereunder including the right of termination shall not be deemed a waiver of such right for any continuing or subsequent default.

Article 22.5 Survival of rights on termination

The provisions of this Contract set forth in Article 19.3 (enticement),  Article 26 (confidentiality), and Article 32 (settlement of disputes), as well as any rights or obligations which may have accrued prior to termination, including any antecedent breach, shall survive the termination of this Contract. 
Article 23 Force majeure – Restriction on operation of the Site and/or the Plant
Article 23.1 Force majeure

“Force Majeure Event” shall mean any event or circumstances which has the characteristics of force majeure, pursuant to Article 1148 of the French Civil Code, including, in particular those events customarily considered by case law to be Force Majeure Events, shall be considered as exonerating causes releasing each of the Parties from its liability or its obligations under this Contract; these events shall include but are not limited to the following:
(i) wars, riots, revolutions, sabotage, acts of terrorism; 
(ii) natural disasters such as storms, hurricanes, earthquakes, tidal waves, floods, destruction by lightning, epidemics;
(iii) explosions, fires;
(iv) prolonged electrical outages; or national, regional, or local strikes or industrial actions that affect both Parties; 
(v) any shutdown of means of transport or supply, especially the Biomass supply, for any reason whatsoever, governmental or local restrictions; 
(vi) the permanent withdrawal, except when said withdrawal is attributable to the Party that invokes same, of an administrative authorization that is necessary for operation of the Plant, which makes it impossible for the Party concerned to perform its obligations under the Contract.
Neither Party shall be entitled to bring a claim for a breach of obligations (other than a payment obligation) under this Contract by the other Party or incur any liability to the other Party for any losses or damages incurred by that other Party to the extent that a Force Majeure Event occurs and it is prevented from carrying out its obligations by that Force Majeure Event or its consequences.

If any Party shall rely on the occurrence of a Force Majeure Event as a basis for being excused from performance of its obligations under this Contract, then the Party relying on the event or condition shall:

(i) provide prompt notice to the other Party of the occurrence of the event within within (5) days following the occurrence of said Force Majeure Event or condition giving an estimation of its expected duration and the probable impact on the performance of its obligations hereunder;

(ii) exercise all reasonable efforts to continue to perform its obligations hereunder;
(iii) expeditiously take action to correct or cure the event or condition excusing performance;

(iv) exercise all reasonable efforts to mitigate or limit damages to the other Party to the extent such action will not adversely affect its own interests; and

(v) provide periodic notices to the other Party with respect to its actions and plans for actions in accordance with Paragraphs (ii), (iii) and (iv) above and prompt notice to the other Party of the cessation of the event or condition giving rise to it being excused from performance. 

Once the Parties had been informed of the Force Majeure Event, the Parties shall meet to study the impact of the situation and the possible solutions to remedy same, or minimize the consequences thereof, when that is possible.

If it should prove impossible to restore the situation while maintaining the financial terms of the Contract, and said Force Majeure Event persists for more than a period of six (6) consecutive months, the Contract may be automatically terminated, at the initiative of either of the Parties, without indemnification by either Party. 
Article 23.2 Restrictions on the normal operation of the Site and/or the Plant
In instances of total or partial strikes (or occupations of plants or premises, or work stoppages, etc.), or also, for example, a temporary withdrawal of one or more administrative authorizations which makes it impossible for either of the Parties to perform its obligations under the Contract, the Parties undertake to meet as soon as possible for the purpose of discussing solutions that will make it possible to remedy said events in the interest of both Parties. 
Article 24 Erreur ! Source du renvoi introuvable.tc ".
Title to the Plant" \l 001
Title to the Plant
Article 24.1 Ownership -Title

Title (and any obligations associated therewith) to the Site and the Plant thereupon shall remain with SVD 19.
Article 24.2 Passing of title and risk

Title to any material, equipment or other item supplied or procured by Dalkia and incorporated into the Plant for the purposes of this Contract shall vest with SVD 19.
Article 24.3 Alteration to the Plant

Dalkia shall not (other than in accordance with the provisions of this Contract):
(i) erect, construct or remove any building or construction at the Site; or
(ii) directly or indirectly compromise, compound or abandon any action, right or remedy in connection with the Plant to which SVD 19 is or may be entitled to,

in each case without the written consent of SVD 19. 
Article 25 Assignement
Since the Contract is executed intuitu personae, i.e. in consideration of the personality of the Parties involved, neither of the Parties may transfer or assign, in all or in part, its rights and obligations under the Contract, for valuable consideration or without a consideration, in any manner whatsoever, without having obtained the other Party’s prior written approval.
Nevertheless:
(i) Dalkia may assign, transfer, or contribute the Contract to an Affiliate, provided that it informs SVD 19 thereof within a period of fifteen (15) days following the transfer or contribution;
(ii) SVD 19 may assign, transfer, or contribute the Contract to an Affiliate, provided that it informs Dalkia thereof within a period of fifteen (15) days following the transfer or contribution.
A transfer may be contemplated pursuant to a sale of an entire business or a part thereof, or the transfer of a business division to which the Contract is attached. 
Article 26 Confidentiality
Article 26.1 Technical information 
The Parties are prohibited from disclosing, directly or indirectly, any technical, commercial, financial or other information obtained pursuant to the contractual relationship under this Contract, without the written approval of the concerned Party.

The Parties recognize and acknowledge that any disclosure, of any of the confidential information to third parties, even in part, without the prior written consent of the other Party, and/or any use of said information for purposes other than those contemplated by this Contract, shall be seriously detrimental to the interests of the other Party. 
The confidentiality obligations provided hereinabove shall survive termination of the Contract, for a period of ten (10) years.
This confidentiality obligation shall not apply:
(i) to the disclosure of information to SKCP or its Affiliates (except as regards Biomass prices which shall in no event be disclosed to SKCP or its Affiliates);
(ii) to the information needs and requirements of the personnel of each of the Parties or their Affiliates, to the extent that they are bound by the same confidentiality obligations;  
(iii) to information disclosed to judicial, Tax, or governmental authorities pursuant to a requirement imposed by law or regulations, or by a market authority;
(iv) to information that is in the public domain, or which shall fall into the public domain after the date of this Contract, without that fact being (directly or indirectly) attributable to any action or omission on the part of the Party concerned; 
(v) to the consultants and advisors of the Parties, to the extent that the latter are bound by the same confidentiality obligations; and 
(vi) to the internal marketing communication and commercial needs and requirements of each of the Parties, for the purpose of deriving benefit from the performance, including the ecological performance, of their processes. 
The Parties shall refrain from making negative comments about and/or denigrating the other Party, its products and its employees. 
Article 26.2 Contract
Each of the Parties undertakes not to disclose the content of this Contract on any basis whatsoever, without the prior written approval of the other Party. The text of any public announcement that either of the Parties should wish to make, as the case may be, regarding the performance of the Services covered by this Contract must be the subject of prior written approval by the other Party. 
The confidentiality obligation provided hereinabove is not applicable, however: 
-
to the information that is necessary to disclose to third parties for the purposes of the performance of the Services covered by this Contract or in order to comply with applicable laws and regulations and decisions of any nature to which the Parties or their Affiliates are subject, and the Parties in such instances undertake to make their best effort to negotiate so as to agree in advance on the terms of the disclosure which has become necessary;
-
with respect to the attorneys, financial advisers, employees, and executives of the Parties, in connection with the performance of the Services covered by this Contract, as well as the statutory auditors of the Parties, provided that the latter are bound by an obligation, commitment, or a general duty of confidentiality; and
-
to the disclosures of information made (a) in performing decisions of administrative or judicial authorities and/or (b) to the competent court for the purposes of the performance of this Contract. 
Article 27 Primacy, amendment and renegotiation of the Contract
This Contract shall prevail over all general or special terms and conditions.

This Contract may be amended only by prior written approval of both Parties, represented by authorized representatives.
Article 28 Validity of the Contract
The invalidity or unenforceability of any of the clauses of this Contract shall not affect in any way the validity of the other provisions of the Contract. The Parties shall in such instances make their best effort to negotiate to achieve the replacement of said clause with a new provision or new provisions that have an equivalent effect and/or that make it possible to maintain the equilibrium and financial terms of the Contract, in accordance with the Parties’ intent. 
The Schedules may be updated and amended by the Parties during the term of the Contract. In order for an Schedule to be considered as a contractual document, it must be initialed by both Parties and must indicate the date of the update. 
Article 29 Absence of waiver
The fact that either of the Parties has tolerated the total or partial non-performance of any of the clauses and obligations of the Contract, for any period of time whatsoever, shall not under any circumstances affect the validity of any of said clauses and obligations, and under no circumstances shall it constitute a waiver on its part as to requiring at any time in the future strict performance of the other Party’s obligations, nor a waiver of legal action to defend its rights. 
Article 30 Notifications
Any notification pursuant to this Contract must be made in French and by hand, via fax, via registered letter, or in an envelope delivered by an internationally recognized carrier. Notification shall be valid as of the receipt of same, and shall be deemed to have been received (i) as of the date of receipt when delivered by hand, (ii) as of the date of the first delivery attempt, when it was made by registered letter or via a carrier, or (iii) as of the date of transmission, when it is made by fax.
The Parties’ addresses and fax numbers for the purposes of this Article are as follows: 
	SVD 19
	Address:
[•]
	Fax:
[•]

	To the attention of:
	[•]
	

	Dalkia

	Address:
[•]
	Fax:
[•]

	To the attention of:
	[•]
	


Each Party must diligently notify the other Party of any change in name, addressee, address, or fax number.

Article 31 Miscellaneous
Article 31.1 Language

This Contract and each document or notice referred to in this Contract or to be delivered under this Contract shall be in the English language, except for the requirements set forth in Article 3.7 (Information and reporting requirements) which shall be provided in French.

Article 31.2 Amendment

No modification, amendment, or other change will be binding on any Party unless consented to in writing by both Parties.

Article 31.3 Additional documents and actions

Each Party agrees to execute and deliver to the other such additional documents, and take such additional actions, as may be reasonably necessary in order to implement and give full legal effect to this Contract.

Article 31.4 Costs

Except as otherwise provided herein, each of the Parties shall pay its own costs and expenses of and incidental to the negotiation, preparation and completion of this Contract.
Article 31.5 No partnership
Neither Dalkia nor SVD 19 has any responsibility whatsoever other than as set out here in with respect to the obligations assumed by the other under this Contract nor in respect of any employment claims of any employees of any other Party hereto, and nothing in this Contract shall constitute Dalkia or SVD 19 a partner, agent or local representative of the other or create a fiduciary relationship or trust between them.

Article 31.6 Successors and assigns
Subject to Article 25, this Contract shall be binding upon and inure to the benefit of the Parties hereto and their respective successors and permitted assigns.
Article 32 Settlement of disputes
Unless otherwise provided in this Agreement, any dispute arising from or in connection with this Agreement shall be resolved in accordance with the following procedures in this Article 32.

Article 32.1 Governing Law
This Contract and the obligations arising therefrom are governed by French Law.

Article 32.2 Amicable settlement

If any dispute or difference of any kind whatsoever between the Parties during the term of this Contract or after termination or early termination of this Contract, the Parties shall first negotiate in good faith with a view to achieving an amicable settlement of the same.

In the event that the Parties are unable to achieve any amicable settlement of the matter or dispute under this Article 32.2, then any Party shall be entitled by a notice in writing to the other Party to require the unresolved matter to be referred for an amicable settlement to a dispute resolution committee comprising:

(i) the CEO of SVD 19 or his authorised representative; 

(ii) the CEO of Dalkia or his authorised representative; and

(iii) an independent member to be agreed upon by the Parties.

Such committee shall be empowered to regulate the rules and procedures of the matter to be resolved before its members.
Article 32.3 Jurisdiction
Save in the case of Article 14, in the event: 

(i) the Parties fail to agree upon the independent member within [thirty (30) days]; or

(ii) the dispute resolution committee shall fail to decide on any matter in dispute referred to them under Article 32.2 within sixty (60) days as from the date of such referral or such other period as may be agreed to by the Parties; or

(iii) any Party hereto is dissatisfied with the decision of the dispute resolution committee within fifteen (15) days as from this decision;
then in any such case either Party in which the dispute relates may require that the matter be finally settled under the exclusive jurisdiction of the Paris Commercial Court, even in the circumstance of multiple defendants or an impleader, and the jurisdiction clauses that may exist in other commercial and administrative documents of either of the Parties may not constitute an obstacle to the application of this clause.
Executed in Paris in two (2) copies, 

On [•] 2010,
	SVD 19

_________________

Represented by [•]
[•]


	Dalkia
_________________

Represented by [•]
[•]
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� [To be review with Dalkia (DRM)]





�Explains Existing contract framework and future one with the mirror BtB contact


�???


�Is it acceptable ?


�I have never seen it


�As per this wording, it is necesary to obtain prior acceptance of Dalkia in operation based on optimization (drives by SVD 19)


�To include in the wording the service of dispatching of the plant (i.e. back up boilers) ordered by SVD19


�This will be a source of conflits. From my point of view Dalkia assures that the plant is ready to operate. Dalkia is supposed to maintain the plant in operation 


�Not acceptable considering Dalkia’s rle as anssambler 


�To be included the posibility to ask for ICPE modifications because SVD19 interest (i.e. use of back up boilers)


�To optimize the plant operation it is necessary to obtain daily information in plant functioning. To include daily information on hourly flows of steam ; biomass and electricity production


�Included in transformation contract !!!!! careful with the end of this contract in 5 years


�Clause balay???


�To be careful


�This obligation has to be transposed to land contract and/or framework contract


�Existantes


I guess these facilities already exist


�To be transposed to development agreement


�Why not the oposite ?


�To be verify by CdFI


�To be transposed to Transformation contract or framework (this supply comes from SKCP)


�To be transposed to Transformation contract or framework (this supply comes from SKCP)





�To be transposed to Transformation contract or land 





�Very tricky question. Who is responsible to concet the plant and what happens there is the obligationof netting the brut productionby auxiliars electricity needs 


�Who pays for grid conection? Fee to be paid by dalkia


�What about metering the other flows : steam and biomass ?


�To be related with development agreement


�To be reimburse in case of cost reduction


�It is necesary to permit the use of consultants by SVD19


�This program has to be discused with SVD19.


�To be verify by CdFI


Situation of SKCP shut down to be� considered


�Is it possible to control the reactive injection ? 


�?????


�Coeficients to be verify by CdFI


�To think about


�Esta energia no debe ncluirse en los calculos EE


�Programme


�Price to be defined


�Coeficient


�Inaceptable


�The exoneration has to be limited to the sole impact of the back-up boilers on CRE constraints 


�No entiendo porque se le paga 
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