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KEY ISSUES UNDER THE DRAFT OF BIOMASS SUPPLY CONTRACT
	No.
	Subject
	Details
	Art.

	
	Qualification of the contract
	The contract is drafted like a service agreement, e.g. no provisions on transfer of title of the biomass or transfer of risk
	N/A

	
	Price	Comment by AHS: Paiments
	Paiments The price- Paimentsdoes not take into account the quantities of biomass which have been delivered
	9.1

	
	Volumes	Comment by AHS: To clarify quantities, unities Take or pay threshold, Ordering mechanisms
	Volumes to be ordered (756,838 MWh NCV per annum, ie a projected volume of 14,555 MWh NCV per week) and removed by SVD 19 (normally 90%) need to be examined to determine whether they match with the needs of SVD 19.
The use of MWh NCV is not clear.
The prior notice to reduce SVD 19's commitments to 90% of the volumes to be ordered is quite long, i.e. one year.
	4

	
	Closure of SKCP's Factory
	Volumes of biomass to be ordered by SVD 19 are increased (to 1,150,000 MWh NCV per annum (i.e. a projected quantity of 22,115 MWh NCV per week) only in case of definitive closure of SKCP's Factory. Accordingly, it needs to be determined whether the case of partial closure also needs to be addressed.
	4.2

	
	Take or pay
	Dalkia is indemnified for the full price of quantities which have not been removed and not only for its loss of margin.
	11.1

	
	Penalties payable by Dalkia	Comment by AHS: There is a Penalties map available? Ask to gide to prepare one.
	In case of breach of its commitments regarding volumes and quality Dalkia shall pay to SVD 19, a Penalty corresponding to any and all additional costs effectively incurred by SVD 19 for the purchase of External Biomass that was to replace the Biomass not delivered by Dalkia capped in accordance with the following caps:
The total amount of indemnification owed by Dalkia under Article 11 (Penalties) and Article 12 (Indemnity and liability) may not exceed:

(i) twelve euros (€12) per MWh not delivered, such cap being only applicable in the event that the indemnification owed by Dalkia results from a breach of its volume commitments under Article 5.1 (with the exclusion of any Dalkia’s non compliance with the quality commitments under Article 5.2); and

(ii) three million euros (€3,000,000) per annum indexed with the Revision Factor M, such cap being applicable to any indemnification owed by Dalkia whatsoever) .

The total amount of indemnification owed by Dalkia under Article 11 (Penalties) and Article 12 (Indemnity and liability) may not, in any case, exceed a maximum limit of:

(i)	forty million euros (€40,000,000),

Less

(ii)	any liability, penalty, or indemnity already paid or incurred by Dalkia under the Operation and Maintenance Contract.  
By contrast, under the SKCDP Supply Contract, the penalties payable are as follows:
(i) Failure to meet volume commitments: Penalty equal to the price of natural gas used by the Power Plant so as to compensate the missing MWh NCV, in case of stock shortage of SVD 19 caused by failure or delays in delivery.
(ii) Failure to comply with specifications: lump sum penalty of € 900 per truck
(iii) Failure to the average guaranteed ash rate: Cost incurred by SVD 19 for eliminating additional quantities of ash.
Subject to a cap of Liability cap of € 9,000,000 for direct and property damages (intangible damages being excluded).

	11.2 / 13

		Comment by AHS: 	Comment by AHS: Important to include ashes sisposal in this agreement. It is not easy to find an ashtray to storage of ashes.Probably the new O&M operator will find problemens to do this.  
	Hashes
	Hash disposal is excluded from the services rendered by Dalkia
	2.3

	
	Storage
	The existence of facilities of SVD 19 to store the biomass needs to be addressed.
	N/A


Others: Exclusivity on supply?




