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Memorandum
	To:
	Maria Lecheler

Thomas Ackermann

Wolfang Hamelmann



	From:
	Michel Lequien

Mounir Meddeb
Sophie Pignon-Xardel

	Date:
	5 May 2009

	Re:
	Hydropower Concessions - Detailed program of the tender process


You have requested that we review the table attached to your email of 5 May 2009 and improve/refine the table by providing the following additional information:
· any additional tasks and 'subtasks' in the respective phases of the process;
· any additional milestones;
· any additional deadlines; and
· the durations of each task, date of beginning and end by reference to certain specific concessions (Lac Mort, Sautet-Cordéac and Vallée d'Ossau).
You have also asked us to provide you with a short note on the contents and responsibilities for each of the tasks described in the table.

You will find hereafter a revised and commented table, containing the requested information.  We would like, however, to draw your attention to the following issues:

-
your draft table already provides an accurate and comprehensive description of the key steps and tasks of the procedure leading to the award of a concession.  We have only added a limited number of additional steps;
-
concerning the duration of each tasks, as mentioned in earlier correspondence the laws and regulations governing the tender procedure for hydropower concession do not set out general durations or deadlines for the different stages of the procedure. The procedure is untested and the first procedures will be real "firsts".  In such a context, it is difficult to provide a precise maximum duration for each phase.  However, based on our experience of similar or comparable tender procedures relating to public services concessions and other forms of PPPs in France, we have made certain assumptions which we deem reasonable;
-
In this respect, we draw your attention to the fact that, to our best knowledge, there are no specific regulations or information available concerning the schedule or timing of the  three concessions specifically mentioned in your mail;
-
finally, please note that, given the short deadline set for reviewing and completing the table, the comments under each of the various tasks and steps are only summary and, in several instances, will require to be expanded in due course in a separate note or in a meeting with your team.
	Submission of 'concession-end' report ("Dossier de fin de concession")
	Deadline/duration

	Comment:

The concession-end report, the contents of which is described in the ministerial order (arrêté) of 23 December 2008, contains mainly the following documents:

· A copy of the administrative decision (acte administratif) approving the cahier des charges of the concession, any addenda thereto and the "water regulation" (règlement d'eau)
;

· a detailed description of the relevant installations and equipments and of the power generation of electric energy equipment which is indispensable for the operation of the concession;

· a description of ongoing or planned works before the end of the concession
· a description of the operations of the concession
· an economic appraisal (bilan économique d'exploitation) of the operations of the concession in the past ten years indicating the operating expenses, including taxes, detailing the monthly production and associated revenues.
In order to ensure the transparency and equality of the tender procedure, the elements in the concession-end report will normally be provided in the tender documents (dossier de consultation) for the concession, for the information of all participants in the tender.  If this were not to be the case, the incumbent concessionaire would benefit from privileged information and this would constitute a distortion of competition.  The failure by the authority to provide the information in the concession-end report could be challenged before the competent court (juge du référé précontractuel).


	

	Submission of final report

	Comment:
One year before the end of the concession, the concessionaire shall submit to the competent authority (Préfet or Minister) a final report proving the good working order and maintenance of the installations.
	


	Pre-qualification

	1. Publication of call for tender ("publication d'un avis public à la concurrence", "AAPC")
_____________________________________________________________________________________

Comment:

The AAPC must be published in a official gazette (journal d'annonces légales) and in a 'specialised' publication (a publication for water and/or energy specialists).

If the concession involves works in an amount in excess of Euro 6.242.000, the publication must also be made in the Official Journal of the European Union.

The AAPC must contain certain compulsory elements (all in very summary form at this stage), which are necessary for the validity of the entire procedure:

· The main features and terms of the concession, including:

· the subject matter of the concession;

· the possibility for bidders to provide alternate offers (offres variantes) in addition to the base offer;

· the duration of the concession: how the duration will be determined by the authority ? will the bidders be allowed to propose the duration of the concession ?

· the economic and financial terms of the concession, taking into account any contribution by the state (subsidy) and the concession fee (redevance),

· an estimate of the concession down payment required from the concessionaire at the outset of the concession in consideration, in particular, for the non-amortised concession assets (Droit d'entrée).

· The list of documents to be provided by the bidders in support of their application.  There is no set list of documents in the law.  However, at a minimum, the competent authority shall require documents evidencing the candidate's compliance with applicable laws requiring to employ disabled workers, the candidate's compliance with social and tax obligations and with employment laws (in particular, the absence of any criminal record for infringements of the employment code).

· The criteria for assessing the financial and professional guarantees and aptitudes of the candidate (Critères d'appréciation des garanties et aptitudes des candidats).

· Financial standing: the competent authority generally requires information allowing to verify the financial soundness of the applicant, in particular the amount of its registered capital, its turnover in the last three years, its ability to provide bonds and guarantees.
· Professional guarantees: the applicant must provide evidence of its technical skills and capacity: professional qualifications and skills, personnel involved, equipment, experience statements in the same or similar type of projects, etc.
Ability to ensure continuity of the public service and the equality between the users of the service: the applicant shall indicate, in particular, whether it intends to carry out the project (here, to operate the hydropower plant) through a dedicated local entity or otherwise, or how it will ensure permanent availability of personnel and resources.

	

	2. Preparation of PQ documents by applicants
_____________________________________________________________________________________

Comment:

In this phase, the candidate prepares the requested documentation.  For a French candidate used to public procurement and concession tender procedures, this is generally a relatively standardised exercise.  However, candidates must be extremely cautious because there is no procedure providing for the possibility to correct or complete a incorrect or incomplete PQ submission.

A candidate that is a mother company, or a special purpose vehicle can validly claim the financial and professional guarantees (including the references of similar projects) of its subsidiaries and/or shareholders to qualify in the procedure.

In the case of a foreign entity applying to become a candidate in the procedure, there is an added element of complexity resulting from the necessity to identify and obtain foreign documents that are the equivalent to those required in France (these will also have to be translated).


	

	3. Submission of PQ documents
_____________________________________________________________________________________

Comment:

The deadline for the submission of the PQ documents is indicated in the AAPC.
	The deadline for submitting the PQ documentation set out in the AAPC may not be less than one month after the date of the last publication of the AAPC.

If the concession involves works for an amount equal or more than € 6,242,000, the deadline must be at least 52 days after the date of the sending of the publication of the AAPC to the Official Journal of the European Union.

	4. Evaluation of applications
	

	5. Selection of candidates for bidding
_____________________________________________________________________________________

Comment:

Following its review and evaluation of the PQ submissions of the participants, the competent authority (Préfet or Minister) establishes the list of candidates who will be admitted to participate in the procedure and submit an offer.

The candidates that have been selected will receive the tender documents (Dossier de consultation).  The candidates that have not been selected are informed of the reasons of the rejection of their application.

The competent authority has a discretionary power, based on the selection criteria, in assessing the applications and deciding on the list of selected candidates.  However, the rejection of an application must be duly justified.

A claim for an injunction (référé pré-contractuel) may be brought against a rejection before the administrative court having jurisdiction.
	Based on our experience of other concessions in France, we would not expect that the duration of the pre-qualification phase will be less than 2 months.

	Tender Procedure

	6. Distribution of tender documents
_____________________________________________________________________________________

Comment:

The dossier de consultation will contain:

· The description of the tender rules (réglement de consultation)
· A document presenting:
· the characteristics and minimum requirements of the concession, including the main parameters in relation to the production, to the flow and water levels, to the constraints of operation or use,
· a description of the existing equipments and the conditions in which they are maintained, modified or replaced.
· the model of the concession contract (cahier des charges type);

· the criteria for the selection of offers, including (but not limited to): (i) the energy efficiency (efficacité énergétique de l'exploitation); (ii) the balanced and sustainable management of water resources allowing the reconciliation of the different uses of water; and (iii) the economic and financial conditions offered to the State (i.e., amount of the annual concession fee (redevance), amount of any initial down-payment, etc.).

· the terms and conditions upon which candidates will be allowed to access the concession installations.

The visit of the facilities must be strictly controlled to avoid any risk of distorting the procedure (in particular, a breach of the principle of equal treatment of, and access to information by all candidates).  Therefore, visits are generally individualised and conducted by the competent authority and not the outgoing concessionaire.

· A document prepared by the relevant Préfet providing information to the candidates on the balanced and sustainable management of water resources.  It can be expected that this document will provide useful information to candidates in the preparation of their offer with regard to satisfying the second selection criteria mentioned above.
There are no items other than those listed in the Decree n°94-894 that must be compulsorily provided in the tender documentation.  However, the authority  generally elects to provide rather comprehensive and detailed information in order to avoid both that the candidates' offers be too far away from its expectations and that the incumbent concessionaire be unduly favoured in the procedure.

In any event, the tender documentation can always be amended and/or completed during the tender procedure subject to the terms of the documentation itself and the general principle of equal treatment and transparency of the procedure.  In certain cases, the provision of additional information or requirements may result in the extension of the duration of the procedure or of certain stages thereof.

Generally, the tender rules provide for the possibility for candidates to ask questions or require clarifications from the competent authority.  In such a case, the answer of the authority is generally obliged to provide the answer to all candidates (except for confidential questions, in which case the authority is not obliged to respond).


	

	7. Phase of dialog

_____________________________________________________________________________________

Comment:

The réglement de consultation sets out the conditions under which the competent authority may invite the candidates to participate in a "phase of dialogue". 

The dialogue is aimed at allowing each candidate to present its views and analysis of the characteristics of the concession and possible alternate proposals (variantes).  

Although different from a competitive dialogue in the meaning of European procurement laws, this dialogue may be a useful opportunity for E.ON to:

· present its views on the project;

· make suggestions to the authority in order to convince it to adjust/improve the terms of the tender and, as the case may be, the cahier des charges;

· market its (future, not yet submitted)) proposal 

As indicated, the authority may adjust/improve the terms of the tender following the dialogue.  This does not mean, however, that the authority will be entitled to "cherry pick" from the various proposals made by the various candidates in the dialogue phase and/or disclose confidential information or solutions discussed with individual candidates.  Further, the dialogue shall not lead to a complete change of the key terms of the tender.

We note that the competent authority is not obliged to organise such a dialogue.  If it decides to organise such a phase, this must be set out in the tender rules.


	Between three and nine months.

The  duration of this phase will depend, among other things, upon the number of candidates.

	8. Request for tender ("invitation à presenter un dossier de demande de concession")

_____________________________________________________________________________________

Comment:

This will be documented by a formal letter sent to the candidates by the competent authority (Préfet or Minister).
	

	9. Preparation of bid documents by candidates

_____________________________________________________________________________________

Comment:

The content of the dossier de demande de concession is set out in the article 3 of Decree n°94-984 and the ministerial order of 23 December 2008.


	

	10. Submission of binding bid ("dossier de demande de concession")

_____________________________________________________________________________________

Comment:

Once the candidate's bid has been submitted, there will be no possibility for the candidate to correct or complete incorrect or missing documents or information required by the tender rules.


	The deadline for the submission of the dossier de demande de concession will be indicated in the réglement de consultation.

This deadline may not less than two months after the closing of the phase of dialogue.

	11. Evaluation of binding bids

_____________________________________________________________________________________

Comment:

Article 2.6 of Decree n°94-894 mentions three criteria by reference to which bids will be evaluated.  However, the list of selection criteria is not limited and the competent authority may, therefore, provide for additional criteria in the dossier de consultation.

We note that the Decree does not provide for any hierarchy between the various selection criteria and it is unlikely that the tender rules will provide for any such hierarchy (in "classical" public services concessions, authorities never provide for such a hierarchy), this in order for it to retain as much freedom as possible in the evaluation of the bids.

Concerning the criteria expressly mentioned in the Decree, we would like to make  the following preliminary comments:

· Energy efficiency (efficacité énergétique de l'exploitation)

The nature and level of investments committed by candidates in their offer for the modernisation/upgrade of the installations (e.g., where appropriate, the modernisation or increase of the capacity of the pumping stations STEP) will play a key role in the evaluation of the compliance of their offer with this criterion.

· Balanced and sustainable water management

The management of the water resources shall aim at reconciling the various uses of water resources (tourism, agriculture, fishing, environmental protection, etc.) in accordance with article L.211-1 of the Environmental Code.

· Economical and financial terms of the concession (conditions économiques et financières pour l'Etat)

This criteria refers primarily to the annual concession fee payable to the State, which fee shall be proportional to the revenues derived from the sale of the electrical production.  Currently, under the law of 16 October 1919, the concession fee may not be in excess of 25% of such revenues, however, it is expected that this cap will be raised to 30% by a law currently under preparation. 


	

	12. Consultation of other Ministries and/or regional authorities

_____________________________________________________________________________________

Comment:

In certain cases, the competent authority must consult other Ministries and/or regional authorities (article 2.10 of Decree n°94-894).


	

	13. Negotiation with candidates ("Négociation avec les candidats")

_____________________________________________________________________________________

Comment:

As for the selection of the candidates admitted to submit an offer, and subject to the selection criteria mentioned in the tender rules, the competent authority enjoys a large freedom in the selection of the concessionaire. 

In such a context, the competent authority may freely negotiate with all or only certain of the candidates that have submitted an offer.  Negotiations may be carried out with different candidates in parallel or in sequence, if the first negotiation is not conclusive.  All of the terms of the offer of a candidate can be negotiated, including the price (i.e., in particular, the concession fee). At the same time, the negotiation may not result in a fundamental review/restructuring of the terms of the concession as originally tendered.
	The decree does  not indicate any deadlines for the negotiation phase.

According to our experience f concession negotiations the duration of these phase will be three to six months.

	14. Selection of the concessionaire

_____________________________________________________________________________________

Comment:

The competent authority closes the negotiation with the selected candidate and then notifies the other candidates that their offer has not been retained.

The selected candidate becomes a "pétitionaire retenu" (not yet concessionaire).


	

	Processing of the selected application

	15. Processing the application

_____________________________________________________________________________________

Comment:

The application is processed by the competent authority.

The public inquiry (enquête publique) is a part of the instruction carried out by the Préfet.  This processing of the application also includes:

· publicity formalities (advertising in the various local communities impacted by the concession);

· public consultations.

	The duration of the instruction process will be in principle 2 months from the start of the instruction phase following the selection of the future concessionaire amongst the candidates. 

It may be 2 months and a half (in case of extension of the public inquiry (enquête publique) and  3 months in a specific case described in article 14 of the decree n°94-984.

	16. Approval (Minister/Préfet)

_____________________________________________________________________________________

Comment:

Where the competent authority is the Minister, the Préfet transmits to the Ministry:

· its opinion and proposals,

· the comments of the candidate (pétitionnaire),

· a  draft cahier des charges.

· if appropriate, a table setting out the compensation owing to former users for their right to use the energy of water that they can no longer exercise (tableau des indemnités pour droit à l'usage énergétique de l'eau non exercé).
If the competent authority decides not to proceed with the application, it shall inform the petitioner in a reasoned decision (decision motivée).


	

	17. Granting of the concession
_____________________________________________________________________________________

Comment:

· For concessions of 100 MW or more, the concession is granted by a Government decree (décret en Conseil d'Etat) which approves the cahier des charges.

· For concessions, the concession is granted by an order of the Préfet (arrêté préfectoral) which approves the cahier des charges.
	


	Handover of the concession
	


�	The règlement d'eau is passed by the Préfet and sets out the rules applicable to the management of hydropower installations and dams (minimal flow, reserve flow (débit réservé), water levels, etc.). It may also set out the manner in which the impact of the installation on the water environment (analysis, measures and monitoring).
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