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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding (hereinafter referred to as the “MOU”) is made and entered into this [ ], by and between Electricité de France, a corporation existing under the laws of France, having its principal place of business at 22-30 Avenue de Wagram, Paris 8e, France (hereinafter referred to as “EDF”) and [EIFFEL] a company organized and existing under the laws of [ ], with registered office at [ ] (hereinafter referred to as “EIFFEL”).

EDF and EIFFEL being hereinafter individually referred to as a “Party” and collectively referred to as the “Parties”.

Whereas the French authorities have proposed on February 2009 the development of a second EPR nuclear generation unit in Penly (France) (hereinafter referred to as “EPR Penly 3”), to be developed by EDF via a project company (hereinafter referred to as the “Company”), in which a certain amount of share capital shall be owned by SCHENGEN and potentially other entities (such development hereinafter referred to as the “Europen Project”).

Whereas the Company will (i) be the owner of EPR Penly 3 and (ii) be set up with (a) not less than 50% plus one share of its share capital being allocated to EDF, (b) [25]% plus one share of its share capital being allocated to SCHENGEN, and [8,33]% of its share capital being allocated to TOLEDO. 

Whereas EDF is entitled to allocate up to [16,66]% less one share of the share capital of the Company (in excess of its [50]% plus one share shareholding) to one or several third party venturer(s), such third party venturer(s) (excluding EIFFEL), SCHENGEN and TOLEDO being collectively referred to as the “Other Europen Venturers”. 

Whereas in the event that the Company is set up before any allocation by EDF to third party venturer(s) referred to in the paragraph above, EDF will (when the Company is set up) (i) hold [66,66]% of the Company's shares and (ii) remain entitled to transfer [16,66]% less one share of the share capital of the Company held by EDF in excess of its 50% plus one share shareholding to one or several third party venturer(s), it being acknowledged and agreed between the Parties that any right of pre-emption or approval conferred on EIFFEL pursuant to any of the Definitive Agreements (as defined below and including, in particular, the Company shareholders' agreement (the “Agreement”)) or otherwise shall not apply in relation to the aforementioned transfer(s) or allotment of shares in the Company.

Whereas EDF and EIFFEL, for the purpose of discussing the terms of the possible participation of EIFFEL in the Europen Project, have executed a confidentiality agreement dated 25 May 2009 for the transmission and protection of information related to the Europen Project.

Whereas EDF and EIFFEL wish to enter into this MOU so as to establish and initiate the implementation of the Europen Project between EDF, acting both as the majority shareholder of the Company and nuclear operator of EPR Penly 3 (for the construction and operation phases), EIFFEL and Other Europen Venturers (collectively the “Europen Venturers”). 
NOW, THEREFORE in consideration of the covenants and the undertakings of the Parties herein contained, the Parties mutually agree as follows:

1. 
Purpose of this MOU

1.1 The purpose of this MOU is to define the basic principles of the relationship between the Parties in relation to the preparation and implementation of the Europen Project [and to define the consideration of further industrial cooperation between the Parties outside the scope of the Europen Project]
.

1.2 It is expressly agreed that the Parties will cooperate in good faith on an exclusive basis (subject to the rights and obligations of EDF pursuant to the provisions of Articles 2 and 3) for the purpose of duly implementing the Europen Project in accordance with the principles set out in Article 2 below. For the avoidance of doubt, EIFFEL acknowledges that EDF is negotiating with Other Europen Venturers as more particularly described below. 

1.3 Throughout the term of this MOU, neither Party shall, directly or indirectly, enter into discussions with any third party or otherwise prepare, submit, or participate in, the preparation of any agreement related to the Europen Project and the Company save as provided in Articles 2 and 3 below.

1.4 [Save as set forth in Article 4 below]
, this MOU shall in no way restrict either of the Parties from engaging in or performing any project, activity or work that is not related to the Europen Project.

2. 
Definitive agreements related to Europen Project

2.1 Promptly after the signing of this MOU by both Parties, the Parties will enter into good faith negotiations to establish and implement the Europen Project. The Parties currently intend: 

(i) upon EIFFEL's request, that EDF will offer operational positions to EIFFEL’s personnel with the necessary experience and expertise. The rules and terms governing the involvement of EIFFEL’s personnel will be determined between EDF and EIFFEL under a specific agreement [(which may come into force before the incorporation of the Company and the signature of the Agreement in the event that positions are agreed in respect of the permitting phase of the Europen Project)],
(ii) to incorporate the Company, 

(iii) to enter into the Agreement in respect of the Company together with Other Europen Venturers, 

(iv) that the Company, or Europen Venturers between themselves, enter into other ancillary contracts (including those listed at Annex 3 hereto) to be agreed in accordance with the terms of the Agreement particularly with regard to the Company's right to use EDF’s intellectual property rights, and

(v) to conclude such other contracts with respect to further collaboration as more particularly described in Article 4 below, 

(the contracts, agreements, resolutions and documents to be entered into, executed or implemented in accordance with Article 2.1 (i) to (v) above being collectively referred to as "Definitive Agreements").

2.2
The Parties agree the following principles regarding the implementation and operation of the Europen Project:

i)
the Parties agree that the final structuring and governance conditions of the Company and in respect of the implementation and ongoing operation of the Europen Project shall be substantially based on the structuring scheme as set out in Annex 1 hereto ((hereinafter referred to as “Structured Scheme”) and the term sheet for the Agreement as set out in Annex 2 hereto (hereinafter referred to as “SHA Principles”);

ii) a list of the principal Europen Project agreements to be entered into for implementation of the Europen Project will be as listed in Annex 3 hereto (excluding those entered into for the purpose of Article 4);

iii) the Parties intend to have the Company incorporated (including signing the Company's articles of association and Agreement) substantially based on the Structuring Scheme and SHA Principles before 31 December 2009 unless otherwise agreed by the Europen Venturers, and subject to (a) the granting of all corporate (including, without limitation, the Parties’ respective board approvals in respect of the nature and amount of their contributions and investment) and other applicable authorisations (whether administrative, anti trust or otherwise) required for the incorporation and necessary for the performance of the ordinary course of the Company's business [up to the closing], and provided further that such authorisations do not contain any restrictions or unsual obligations and are on terms reasonably acceptable to the Parties; and b) the granting of necessary consents, approvals, permits or receipts, which are necessary in connection with applicable laws, including but not limited to, foreign investment legislation, and completion of all necessary regulatory filing requirements or other similar constraints in connection with the setting up of the Company ;
iv) EDF is appointed as leader (hereinafter referred to as “Leader”) of the pre-signing and pre-closing phases of the Europen Project and shall have the functions and powers detailed in Article 3 below, including notably with regard to the organization and conduct of discussions with Other Europen Venturers; and
v) at EDF’s sole discretion, any commitments (including those given by EDF during any public consultation which, regarding such public consultation, the Company will take over the carrying out from EDF), undertakings, obligations, costs and expenses (including internal and external costs, including third party adviser costs) incurred or undertaken by EDF for the purposes of or in connection with the Europen Project (including, but not limited to, memoranda of understanding, letters of intent, agreements, and more generally in relation to any discussions with third party and public authorities) before the [Agreement comes into effect], shall be (i) assigned, transferred or novated by EDF to the Company on an “as is / where is” basis (i.e. without any warranty given or liability incurred by EDF but, with respect to costs and expenses, subject to “ex post” audit by EIFFEL or Other Europen Venturers under conditions to be agreed upon in the Agreement or otherwise between the Europen Venturers) and (ii), to the extent feasible, listed in an annex to the Agreement.  All costs and expenses will be paid to EDF by the Company on the date the Agreement comes into effect.

3.  
Special organization and collaboration between Parties for the purpose of the Europen Project

3.1
As Leader of the Europen Project, EDF shall be:

i) responsible for, substantially based on the Structuring Scheme and in accordance with the SHA Principles, drafting, proposing and negotiating :

a. the structuring and governance conditions of the Company and the Europen Project, including the articles of association of the Company and the Agreement  including its appendices (consisting of term sheets of the contracts described in Article 3.1(i)(b)(a)-(b) below) to be executed between EDF, EIFFEL and Other Europen Venturers; and 

b. the Definitive Agreements and any ancillary contracts for the purpose of the Europen Project including, but not limited to, (a) the contract to be executed by and between the Company and EDF for the purpose of the appointment of EDF as prime contractor, on an “at cost at risk” basis under the terms and conditions set out in article 3.5(ii) hereinafter and section 10 of Annex 2, for the design, construction and commissioning of EPR Penly 3 (hereinafter referred to as “DCC Contract”), and (b) the contract to be executed by and between the Company and EDF pursuant to which EDF will be entrusted as service provider and nuclear operator/licensee, on an “at cost at risk” basis, to operate, maintain and decommission EPR Penly 3 (hereinafter referred to as “O&M Contract”) and which may include, subject to terms and conditions mutually agreeable to the parties thereto, purchase and enrichment of uranium, the manufacture and supply of nuclear fuel and the storage, treatment/recycling and/or disposal of radioactive waste and spent fuel (collectively the “Fuel Services”) ; and

ii) in charge of liaison and coordination of Other Europen Venturers in the preparation, implementation and operation of the Europen Project; and

iii) in charge of discussions with all relevant third parties, including the French Nuclear Safety Authority, any governmental, administrative or regulatory authority or other public bodies, departments or agencies and relevant contractors in connection with the implementation of the Europen Project in accordance with the principles referred to in this MOU.

3.2 It is agreed that EDF will report to EIFFEL, from time to time and always when necessary if the interests of EIFFEL are materially affected by discussions with Other Europen Venturers regarding the governance and structure of the Europen Project (in particular, in the event that the SHA Principles discussed with Other Europen Venturers materially deviate from those defined in Annex 2 hereto), the content of such discussions, and, in such event, the Parties will discuss and attempt to agree, in good faith, adjustments to the governance and implementation conditions of the Europen Project. EIFFEL acknowledges and authorises EDF to discuss in such manner as EDF sees fit such issues and concerns raised by EIFFEL as EDF deems relevant with Other Europen Venturers.

3.3 EDF, its Affiliates (which shall mean any legal entity which Controls, or is Controlled by, or which is Controlled by an entity which Controls, a Party ; and “Control” shall mean the ownership directly or indirectly of more than fifty (50) per cent of the voting rights in an entity, with "Controlled" to be construed accordingly) and their respective directors, officers, representatives, employees and agents shall not bear any damage, loss, cost, expense or liability (whether direct, indirect or consequential) resulting from (i) any commitments, undertakings or obligations undertaken or incurred by EDF for the purposes of or in connection with the Europen Project, and (ii) performing (or failing to perform) the duties and functions of Leader ; including, in both cases, in the event of any material adverse event on the Europen Project such as a decision of the relevant authorities to refuse, terminate or unreasonably delay the Europen Project, or the refusal or unreasonable delay to grant, or the termination (whether in advance or not), withdrawal of or the failure to renew, any necessary consents. EDF and its Affiliates (and their respective directors, officers, representatives, employees and agents) shall be indemnified and held harmless for any and all damages, losses, costs, expenses and liabilities (whether direct, indirect or consequential) arising out thereof, incidental thereto, or resulting therefrom.
3.4 EIFFEL undertakes and agrees that it shall not without the prior written agreement of EDF discuss with, or disclose to, any third party (including any Other Europen Venturers) the Europen Project or any information provided by EDF or obtained within the context and for the purpose of this MOU and related to the Europen Project or any other matters detailed or referred to herein.

3.5 It is agreed that: 

i) (without prejudice to Article 3.1(iii)) under the DCC Contract EDF shall be responsible for, without being limited to, (a) the interface and management of administrative procedures and authorizations, (b) the design and definition of the technical and operational conditions of the EPR unit, (c) the conduct of design, realization and pre operation, (d) the management and implementation of procurement (subcontracting and outsourcing (if any)), and (e) the definition and management of safety and security rules and policies,

ii) the DCC Contract shall be on an "at cost" / “pass through” basis , save for the Europen Project engineering and management part thereof which may be remunerated by way of a lump sum inclusive of (a) an adequate percentage of overhead and (b) a risk premium,

iii) under the O&M Contract EDF shall be responsible for, without being limited to, (a) the definition and implementation of the maintenance and operational rules and policies, (b) subcontracting and outsourcing (if any), (c) the definition and management of safety and security rules and policies, (d) the definition and/or implementation of the decommissioning/dismantling and final storage of radioactive waste (including, but not limited to, interface and management of administrative procedures and authorisation, design and definition of the technical and operational conditions, management and implementation of procurement (subcontracting and outsourcing (if any), the definition and management of safety and security rules and policies in respect thereto) and (e), subject to Article 3.1(i)(b)-(b), the Fuel Services,

iv) the O&M Contract shall be on an "at cost" / “pass through” basis (inclusive of an adequate percentage of overhead) plus a fee, except with regard to Fuel Services or any other matter the Parties may decide under specific terms and conditions to be agreed upon, and

v) EPR Penly 3 will be partially located on land owned by EDF and partially on land comprised within the "public maritime domain" (“DPM”) and EDF shall, in accordance with the SHA Principles, determine the manner in which such rights shall be allocated or otherwise transferred to the Company and shall be duly empowered to make such notifications, applications or requests as may be required for the purposes of assigning such rights.

4. 
[
Further collaboration and cooperation outside or within nuclear sector

Parties agree to investigate the following fields of cooperation:

[consideration to be granted to EDF for example to acquire interests in natural gaz upstream project – to be detailed.] (hereinafter referred to as “Specific Business”). Parties agree that such Specific Business will be subject to a written agreement (whether or not in the form of a framework agreement, depending on the scope and nature of the Specific Business) to be entered no later than 1st February 2010 (hereinafter referred to as “Specific Business Agreement”).]

5.
Information

Each Party shall provide and keep the other Party informed in a timely and complete manner with information considered as necessary to the Europen Project and/or the proper implementation of the MOU between the Parties.

6. 
Status of this MOU

6.1
This MOU is a mutual understanding about the business arrangement described above and the Europen Project, which the Parties will attempt in good faith to formalize in the terms of the Definitive Agreements. Each Party understands and agrees that this MOU is legally binding upon it provided that (i) (without prejudice to Article 3.3) neither Party shall be liable to the other (save in the circumstances detailed in Article 6.2 below) in the event that the Europen Project is not implemented (including, but not limited to, as a direct or indirect result of a decision of any governmental, administrative or regulatory authority) or in the event that the Parties do not agree upon the terms of the Definitive Agreements or in the event that this MOU otherwise terminates or expires pursuant to the provisions of Article 8.2 below and (ii) (without prejudice to Article 3.3) EDF shall not be liable to the other Party in the event that the Europen Project, the Company and the Agreement differs from the Structuring Scheme and/or the SHA Principles.

6.2
Subject always to Article 3.3, both Parties understand and agree that a Party shall be liable to the other in the event of a breach of any of Articles 1.3, 3.4, 7, 8.5 or the terms of the Confidentiality Agreement (as hereinafter defined in Article 7).

6.3
Unless otherwise specified in this MOU, neither Party shall have the authority to bind the other save where it has obtained the prior written consent of such Party.

6.4
Unless otherwise specified in this MOU, neither Party may (i) assign (whether absolutely or by way of security and whether in whole or in part), transfer, mortgage, charge or otherwise dispose in any manner whatsoever of the benefit of this MOU or (ii) sub-contract or delegate its performance under this MOU without the prior written consent of the other Party.

7. 
Confidentiality

This MOU is subject to the terms and conditions of the confidentiality agreement executed on 25 May 2009 by EDF and EIFFEL (“Confidentiality Agreement”).

8. 
Effective Date - Term

8.1 This MOU shall be deemed to have entered into full force and effect on [___], 2009 and shall remain in full force and effect until terminated in accordance with the provisions of Article 8.2 below.

8.2 In respect of the Europen Project [(i.e save for the Specific Business as set forth in Article 4 and any provisions of the MOU which by nature are common to discussions with regard to the Europen Project and Specific Business)]
, the provisions of this MOU shall automatically terminate upon the occurrence of any of the following events, whichever occurs first:

i) execution by the Parties of the [Definitive Agreements (including the Agreement)] ;or

ii) [31 December 2010]; or

iii) mutual written agreement of the Parties; or

iv) the Europen Project is not implemented before [31 December 2010]; or

v) material breach by a Party of any of its material obligations set out hereunder and which (if capable of remedy) has not been cured within a 30 day period (or any other period of time the Parties agree upon) following written notice given by the other Party to the Party in breach.

In respect of provisions set forth for the Specific Business, provisions of this MOU shall automatically terminate upon occurrence of any of the following events, whichever occurs first :

i) execution of the Specific Business Agreement ;or

ii) mutual written agreement of the Parties ; or

iii) The Europen Project is not implemented for any reason.

8.3 Termination of this MOU shall not affect this Article 8.3, Article 8.4, Article 8.5, Article 3.3, Article 6.3, Article 7, Article 9 and Article 10 which shall continue in force after such termination.

8.4 Termination of this MOU shall be without prejudice to any rights or obligations which shall have accrued or become due prior to the date of termination and shall be without prejudice to any antecedent liability as provided or established pursuant to the provisions of Article 6 above.

8.5 Upon termination of this MOU, EIFFEL shall at EDF's request return or (as EDF may determine in its absolute discretion) destroy any information obtained in the context of this MOU or the Confidentiality Agreement relating to the Europen Project other than any documentation or information which EIFFEL is required to retain by law or regulation.

9. 
Governing Law

This MOU shall be governed by the laws of France without application of its conflict of laws provisions.

10. 
Settlement of Disputes

10.1
All disputes or claims (if any) arising out of or in connection with this MOU which cannot be settled amicably within a period of 30 days following notification of such disputes or claims shall be finally settled by arbitration in accordance with the ICC Arbitration Rules as at present in force. The number of arbitrators shall be three. The arbitration shall be held in Paris, France, in the English language. Judgment on an award may be entered by any court of competent jurisdiction.

10.2 Any dispute arising under any of the Definitive Agreements shall be settled in accordance with the relevant provisions of such Definitive Agreement.

11.
Severance/Unenforceable Provisions 

If any provision or part of this MOU is void or unenforceable due to any applicable law, it shall be deemed to be deleted and the remaining provisions of this MOU shall continue in full force and effect.

12.
Variation and Waiver

12.1 No variation of this MOU shall be effective unless it is in writing (which for this purpose, does not include electronic mail) signed by or on behalf of each of the Parties.  The expression "variation" includes any variation, supplement, deletion or replacement, however effected.

12.2 The rights and remedies of the Parties shall not be affected by any failure to exercise or delay in exercising any right or remedy or by the giving of any indulgence by any other Party or by anything whatsoever except a specific waiver or release in writing and any such waiver or release shall not prejudice or affect any other rights or remedies of the Parties.  No single or partial exercise of any right or remedy shall prevent any further or other exercise thereof or the exercise of any other right or remedy.

13.
No Agency/Partnership

Nothing in this MOU or in any document referred to in it or any arrangement contemplated by it shall constitute either Party a partner or agent of the other. 

14.
Notices

14.1
A notice (including any approval, consent or other communication) in connection with this MOU:

(i)
must be in writing in the English language;

(ii)
must be left at the address of the addressee or sent by pre‑paid recorded delivery (airmail if posted to or from a place outside France) to the address of the addressee or sent by facsimile to the facsimile number of the addressee in each case which is specified in this Article in relation to the Party to whom the notice is addressed, and marked for the attention of the person so specified, or to such other address or facsimile number and/or marked for the attention of such other person as the relevant Party may from time to time specify by notice given in accordance with this clause.

The relevant details of each party at the date of this MOU are:

EDF SA

Address: 22-30 Avenue de Wagram, Paris 8e, France

Facsimile:

Attention: Gérard Wolf, Directeur Général Adjoint Filiales, Développement à l’International et Synergies

With a copy to Marianne Laigneau, General Secretary.

[EIFFEL]

Address:

Facsimile:

Attention:

(iii)
for the avoidance of doubt, must not be sent by electronic mail.

14.2
In the absence of evidence of earlier receipt, any notice shall take effect from the time that it is deemed to be received in accordance with Article 14.3 below.

14.3
Subject to Article 14.4 below, a notice is deemed to be received:

(i)
in the case of a notice left at the address of the addressee, upon delivery at that address;

(ii)
in the case of a posted letter, on the third day after posting or, if posted to or from a place outside France, the seventh day after posting; and

(iii)
in the case of a facsimile, on production of a transmission report from the machine from which the facsimile was sent which indicates that the facsimile was sent in its entirety to the facsimile number of the recipient.

14.4
A notice received or deemed to be received in accordance with Article 14.3 above on a day which is not a Business Day or after 5 p.m. on any Business Day, according to local time in the place of receipt, shall be deemed to be received on the next following Business Day.

14.5
For the purposes of this Article, "Business Day" shall mean a day not being a Saturday on which trading banks are generally open for business in Paris.

14.6
Each Party undertakes to notify the other Party by notice served in accordance with this Article if the address specified herein is no longer an appropriate address for the service of notice.

IN WITNESS WHEREOF the Parties have caused this MOU to be executed in two originals by their authorized representatives as of the date first written above.

	EDF
	EIFFEL

	By: 
	By: 



	Typed Name:
	Typed Name:

	Date: 
	Date:


ANNEX 1

STRUCTURING SCHEME

[to be completed]
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(i) DCC Contract











(ii) O&M Contract

Where:

· Company shall be in a form of a French “Société par Actions Simplifiée” (SAS) subject to tax and financial validation and regulatory considerations relating to a "stock corporation" structure as opposed to a "partnership" structure.  The object and corporate purpose of the Company shall be the design, implementation, operation and decommissioning of an EPR nuclear generation unit in Penly which shall, be based on the European Pressurised Reactor developed and operated by EDF at Flamanville.

· A shareholders' agreement shall be signed between all Europen Venturers to be substantially based on the SHA Principles.

· Off take agreements will be executed between the Company and each Europen Venturer pro rata to each Europen Venturer's shareholding in the Company , it being acknowledged and agreed by the Parties that relevant parties may agree between themselves upon additional rules and power allocation in specific agreement(s).

· Contributions of each Europen Venturer to be defined and valued.

 ANNEX 2

Term sheet oF shareholders' agreement – sha principles

ANNEX 2 - Term Sheet of Shareholders' Agreement

This document represents the intention (as at the date of the MOU) of the Parties regarding the main principles of the Agreement to be entered into between the Europen Venturers or any of their respective Affiliates, in order to govern their relationship in connection with the Company.  This document is subject to modification following discussions between the Parties and discussions between EDF and the Other Europen Venturers as more particularly described in Articles 2 and 3 of the MOU and should be read in the light of Article 6.1 thereof. 

	Sections


	

	1. Preamble
	· History  - Context (see MOU Recitals)

· Incorporation of the Company for the purpose of carrying out the Europen Project; provided that (i) the [shareholdings shall be as set out in] section 4 below, (ii) EDF is entrusted with the EPC Contract and O&M Contract as per section 10 below, and (iii) Europen Venturers intend to off take as per section 10 below.



	2. Definitions
	Capitalized terms not otherwise defined in this Term Sheet shall have the meanings set forth in the MOU:

· “Interest” means the entire interest in the Company held by a Europen Venturer from time to time in the form of shares, loans, contractual rights and obligations (including rights and obligations under the Agreement) or any other form of interest given in exchange for a financial contribution (including subscription of shares, contribution to the capital of the Company, any payments made by the Transferor for a transfer of its Interest);

· “Transfer” means any sale, assignment, encumbrance or other disposition by a Europen Venturer of its Interest, and excluding any direct or indirect change in control of a Europen Venturer, with “Transferee” and “Transferror”  to be constructed accordingly.


	3. Purpose and scope 
	· Purpose and scope of (i) the Company and (ii) the Agreement (each Europen Venturer has a shareholding in the Company and the Europen Venturers wish to regulate their collaboration as shareholders thereof)

· Exclusivity for the Europen Project;

· No power granted by one shareholder to the other to represent Parties in the Company’s governing bodies or toward third parties save as expressly provided.



	4. Form of Company and share capital in the Company
	· Form of the Company = simplified joint stock company (“SAS”) subject to tax and financial validation and regulatory considerations relating to a “stock corporation” structure as opposed to a “partnership” structure.

· Description of share capital of the Company: On the date hereof, the share capital and voting rights of the Company are allocated as follows : EDF will hold not less than [50]% plus one share, SCHENGEN [25]% plus one share, TOLEDO [8,33]%, and EIFFEL 8,33% less one share of the issued and authorised share capital of the Company. The remaining share of [8,33]% may be allocated by EDF in accordance with the recitals of the MOU. Europen Venturers are vested with voting and dividend rights. Europen Venturers shall waive any and all pre-emptive rights in respect of the initial allotment of shares. 



	5. Transfer/Sale of Interest/Change of control


	· Lock up period.  Except as set forth in this section (Transfers to Affiliates, Exempted Transfers and in accordance with Schedules 1 and 2), none of the Parties; until commercial operation date of EPR Penly 3, shall Transfer all or part of the Interest which it holds, directly or indirectly. After such lock-up period has expired and without prejudice to the pre-emptive right set out below, any Transfer by a Party of all or part of its Interest to a third party shall be subject to the provisions applicable to Transfer to third parties as set forth below in this Section. 
· Transfer to Affiliates: Possibility at all times for Transfer by a Europen Venturer to its Affiliate of all its Interest, provided that:

· the Affiliate demonstrates to the reasonable satisfaction of the non-transferring members of the Executive Committee that it has the financial and technical capabilities and reputation equivalent to that of the transferring Europen Venturer to perform its obligations under the Definitive Agreements, failing which the transferring Europen Venturer shall provide an irrevocable and on first demand parent company guarantee or bank guarantee in respect of the Affiliate Transferee's obligations in a form and substance (and if applicable from a bank which is) reasonably acceptable to the non-transferring members of the Executive Committee;

· Both the Affiliate Transferee, and, notwithstanding the transfer, the transferring Europen Venturer, shall be liable to the non transferring Europen Venturers for the transferring Europen Venturer’s share of any obligations (financial or otherwise) which will have vested, matured or accrued under the provisions of the Agreement prior to such transfer.  Such obligations shall include any proposed expenditure approved by the Company prior to the transferring Europen Venturer notifying the non transferring Europen Venturers of its proposed Transfer;

· the Affiliate Transferee becoming a party to, and fully bound by, the Agreement (and if applicable any Definitive Agreements or other guarantees or undertakings) as a condition precedent to any such Transfer; 

· such Transfer is subject to the condition that the Affiliate Transferee must transfer back its shares in the Company if it ceases to be an Affiliate of the Transferor; and 

· Partial Transfer is not authorized unless otherwise agreed in writing by all Europen Venturers (i.e Transfer has to be in whole) 

· Transfer by a Europen Venturer to a third party of all of its Interest : subject to the lock-up period and the following conditions:

i) prior notification to the Executive Committee of the name of the Transferee which headquarters (and headquarters of its ultimate parent company) shall be located either in the United States of America, Canada, Australia, Japan, Switzerland, Norway or any country which is or becomes a Member State of the European Union ; 

ii) demonstration to the reasonable satisfaction of the non-transferring members of the Executive Committee that the Transferee has sufficient financial standing (i.e. either (a) a company with net assets (excluding, directly or indirectly, the Interest, and calculated by reference to its last consolidated financial statements) of at least an amount equal to €10 billion; or (b) a company with a Standard & Poor's credit rating of BBB+ or higher) and technical capabilities and reputation equivalent to that of the transferring Europen Venturer to perform its obligations under the Definitive Agreements, failing which the transferring Europen Venturer shall provide an irrevocable and on first demand parent company guarantee or bank guarantee in respect of the Transferee's obligations in a form and substance (and if applicable from a bank which is) reasonably acceptable to the non-transferring members of the Executive Committee; 

iii) Pre-emptive right  which may exercised by all or part of the other Europen Venturers in proportion to their percentage of shareholding, except where (i) TOLEDO Transfers its Interest in which case SCHENGEN only is entitled to exercise a pre-emptive right and (ii) EIFFEL or any third party venturer to which, in accordance with the MOU, EDF has allocated up to [16,66]% less one share of the share capital of the Company (in excess of its [50]% plus one share shareholding), Transfers its Interest in which case EDF only is entitled to exercise a pre-emptive right ;

iv) the Transferee agrees to be fully and without reserve bound and becoming a party to the Agreement (and if applicable any Definitive Agreements or other guarantees or undertakings (including from its ultimate parent company if necessary) as a condition precedent to any such Transfer; 

v) receipt of all necessary approvals : e.g. Competition approvals, Executive Committee of the Company , Governmental approvals if required by law; 

vi) Both the Transferee, and, notwithstanding the Transfer, the Transferor, shall be liable to the other Europen Venturers for the Transferor’s Interest share of any obligations (financial or otherwise) which will have vested, matured or accrued under the provisions of the Agreement prior to such transfer.  Such obligations shall include any proposed expenditure approved by the Company prior to the Transferor notifying the other Europen Venturers of its proposed sale; and

· Schedules 1 and 2 hereto: Transfers are permitted in accordance with the relevant provisions of Schedules 1 and 2 hereto.
· Exempted Transfers: a Transfer free from any approval or pre-emptive right whatsoever can be made in the following circumstances:

i) Any Transfer by EDF of its Interest in excess of its shareholding of 50% +1 share, and

ii) The Transfer by SCHENGEN to TOLEDO of an [8,33%] Interest in the event that the Company is set up by EDF and SCHENGEN before allocation of shares to TOLEDO.

each an "Exempted Transfer".  An Exempted Transfer shall only be valid where the Transferee becomes a party to, and fully bound by, the Agreement (and if applicable any Definitive Agreements or other guarantees or undertakings).  Europen Venturers agree to waive any rights of approval or pre-emption which would otherwise be applicable to such Exempted Transfers.

· Subject to restrictions above, the Agreement shall inure to the benefit of, and be binding upon, the permitted successors and Transferees of a Party.

· Any Transfer  must be of all the shares of the relevant Europen Venturer unless otherwise agreed in writing at the time by all the other Europen Venturers.

· Change in control of one Europen Venturer (the “Relevant Party”): call option for the others in relation to the Relevant Party's Interest in the Company [(or re-transfer to the original transferor in the case of a prior intra-group assignment)]. Price for the Interest to be determined in accordance with the Agreed Valuation Formula
. To the extent that the non transferred Europen Venturers do not exercise their call option in respect of all of the shares in the Company held by the Relevant Party, the shares in the Relevant Party may be transferred to a third party, provided that such third party demonstrates to the reasonable satisfaction of the members of the Executive Committee (other than of the Relevant Party) that it has the financial and technical capabilities and reputation equivalent to that of the transferring party of the shares in the Relevant Party to perform its obligations under the Definitive Agreements, failing which the transferring party of the shares in the Relevant Party shall provide an irrevocable and on first demand parent company guarantee or bank guarantee in respect of the Relevant Party's obligations in a form and substance (and if applicable from a bank which is) reasonably acceptable to the non-transferred members of the Executive Committee.



	6. Increase/decrease of capital of Company
	· (Increase) possible in relation to cash calls (see further section 17 below).  Increase/decrease of capital in other circumstances is dealt with in Schedules 1 and 2.

	7. Governing bodies
	· President/Chairman of the Company: EDF SA, represented by a natural person proposed by EDF and appointed by simple majority of the Executive Committee.

· Executive Committee : Parties shall establish an Executive Committee chaired by the President/Chairman and comprised of total members, including [ ]  representatives of EDF, [ ] representatives of SCHENGEN, [ ] representative(s) of TOLEDO, [ ] representative(s) of EIFFEL, and [ ] representative(s) of any other Europen Venturer. The EDF project director will be an ex-officio member during the construction phase. The Executive Committee shall have the following responsibilities:  

1. endorsement of Europen Venturers’ positive final investment decision;

2. approval of the initial data book and Overall Initial Business Plan (as such term is defined in Schedule 1) of EPR Penly 3 (both as a Reserved Matter);

3. validation of the pluri-annual budgets and annual accounts, completing periodic reviews of actual expenditure (quarterly during construction phase, twice-yearly during operating phase);

4. follow up of Europen Project progress during construction, with particular focus on:

(i) obtaining administrative authorisations and settling disputes;

(ii) any major technical difficulties encountered;

(iii) development of critical path; and 

(iv) controlling quality;

5. resolutions related to Reserved Matters and Key Decisions (see further Schedules 1 and 2 hereto).

Furthermore, every 6 months, the Europen Project data book shall be updated by EDF in its quality of "Architecte Ensemblier" and presented to the Executive Committee for validation.

Regardless of the number of any Europen Venturer`s representatives, each Europen Venturer shall have voting rights on the Executive Committee corresponding to its percentage shareholding in the Company.  Voting of the Executive Committee shall be as set out in Schedules 1 and 2.

· Strategic Committee : Parties acknowledge that EDF, within the frame of the DCC Contract, will set up a strategic committee which will constitute the co-ordinating authority within EDF for the Europen Project during the construction phase and which shall include representatives of the other Europen Venturers. It will be chaired by the EDF Project Director and the Project Manager will be an ex-officio member. Its role will consist of:

1. examining strategies and the main technical options, costs, general schedule (key dates) and project progress with associated risks;

2. monitoring progress of administrative procedures;

3. preparing procurement contract award for values higher than €[xx] million, for decisions to be taken by the Project Director;

4. reporting to the Executive Committee every three months on the progress of the project and half-yearly on the developments to the data book; and

5. examining any subject which is referred or notified to it by the Project Manager, with a view to making recommendations (if required) to the Project Director or the Executive Committee. 

The Strategic Committee will meet whenever necessary and no less than once a month. The Chairman thereof will convene the meetings and set the agenda. Upon commercial operation of EPR Penly 3, the Strategic Committee shall discontinue its activities, and the Plant Manager shall be in direct contact with the Executive Committee.

· Project Manager. Project Manager will be appointed (and possibly replaced) by EDF and will have the following functions within EDF:

1. managing project design activities;

2. requesting proposals and contract management;

3. relations with the French Nuclear Safety Authority and public authorities for administrative authorisations;

4. cost control and cost optimisation;

5. on-site construction management, up to the point of transfer to the operator; and 

6. preparing operating specifications.

The Project Manager and his team will use the professional resources, work methods, tools, data bases and documents from EDF's Nuclear Engineering Division.

· Shareholders general meeting (ordinary and extraordinary) : voting rights shall be exercised in accordance with the provisions of the Agreement. Decisions or draft resolutions of a General Meeting falling within (i) the Executive Committee's field of competence according to the Agreement, (ii) Company's articles of association or (iii) applicable law must be first submitted to the Executive Committee. The Europen Venturers undertake that they shall exercise their voting rights at any general meeting so as to approve the decision taken by the Executive Committee.

· Each Europen Venturer undertakes to act and to exercise its voting rights and procure that any representative at the Executive Committee, Strategic Committee or any other committee created in the context of the Europen Project nominated by it shall act and exercise its voting rights in accordance with the provisions of the Agreement.

· The quorum and number of representatives at each meeting shall be developed in the Agreement.



	8. Decision Making Process/Escalation Procedure 
	During Strategic Committee meetings, its Chairman, having considered the opinions of the representatives of Europen Venturers, shall take any required or appropriate decisions to help ensure that the construction phase progresses correctly, within the scope of its prerogatives. These decisions are subject of a decision report distributed to all Europen Venturers.

In the event that a Europen Venturer does not agree with a decision made by the Chairman of the Strategic Committee and such decision relates to a material new fact, matter or event, then it shall be entitled, within 10 business days of receipt of the Chairman's decision, to submit a written memorandum to the Executive Committee which shall set out in detail the Europen Venturer's understanding and the nature, scope and reason (justification for its belief) of its disagreement, provided that such disagreement shall only be raised where the Europen Venturer genuinely believes that the interests of the Europen Project will be prejudiced and not for purely personal motives. The written memorandum shall be discussed and considered at the next meeting of the Executive Committee. The Chairman's decision shall not be suspended (i.e. cannot be blocked) as a result of such referral to the Executive Committee and therefore shall be implemented in any event pending final resolution in accordance with the paragraph below. 

The resolution of the disagreement shall be considered as a Key Decision and be treated pursuant to Schedule 1.

	9. Audit and reporting on cost and budget 
	· The Agreement shall include provisions setting out audit rights in respect of Europen Project costs, giving each Europen Venturer a right to audit any construction and pre-operation costs (accounting and financial audit) provided that it has been heard in advance by the Executive Committee. The specific rules and formalities governing exercise of this right shall be jointly agreed upon with EDF, which shall detail inter alia the number of audits and their scope, as well as any assistance from professional audit practices. 

· Such audit, and any dispute relating to the conduct of, or arising from, such audit, shall not delay the implementation of the Europen Project nor affect the Europen Venturers' obligations to meet a relevant cash call when applicable. 

· The Europen Venturers shall agree on the identity of the approved auditor or a list of approved auditors in the Agreement.  

· Costs related to such audit shall be borne by the Europen Venturer requesting such audit.



	10. Additional rights and obligations of Europen Venturers
	· In respect of EDF : (i) DCC and O&M Contracts to be executed with the Company as per term sheets attached to the Agreement, (ii) other ancillary Definitive Agreements to be executed either with the Company or any Europen Venturer pursuant to Annex 3 of the MOU.

· Under the DCC Contract EDF shall be responsible for, without being limited to, (a) the interface and management of administrative procedures and authorisation, (b) the design and definition of the technical and operational conditions of the EPR Penly 3, (c) the conduct of design, realisation and pre operation and (d) the management and implementation of procurement (subcontracting and outsourcing (if any), and (e) the definition and management of safety and security rules and policies.

· The DCC Contract shall be on "at cost" / “pass through” basis save for the Europen Project engineering and project management parts of the DCC Contract which may be remunerated by way of a lump sum inclusive of an adequate percentage of overhead and a risk premium.

· Under the O&M Contract EDF shall be responsible for, without being limited to, (a) the definition and implementation of the maintenance and operational rules and policies, (b) subcontracting and outsourcing (if any), (c) the definition and management of safety and security rules and policies, (d) the definition and/or implementation of the decommissioning/dismantling and final storage of radioactive waste (including, but not limited to, interface and management of administrative procedures and authorisation, the design and definition of the technical and operational conditions, the management and implementation of procurement (subcontracting and outsourcing (if any), the definition and management of safety and security rules and policies in respect thereto), and (e), subject to Article 3.1(i)(b)-(b) of the MOU, the Fuel Services. 

· Upon Europen Venturer's request, EDF will offer operational positions to Europen Venturers’ personnel with the necessary experience and expertise as determined by EDF . The rules and terms governing the involvement of Europen Venturers’ personnel will be determined between EDF and the relevant Europen Venturer(s) under a specific agreement, with the costs of secondment to remain Europen Venturer’s own costs and the working language to be French.

· The O&M Contract shall be on an "at cost" / “pass through” basis (inclusive of an adequate percentage of overhead) plus a fee, except with regard to Fuel Services or any other matter the Parties may decide under specific terms and conditions to be agreed upon.

· In respect of each Europen Venturer : Off Take (Power Purchase Agreement). An Offtake Agreement will be executed between the Company and each Europen Venturer for an offtake of power for each Europen Venturer prorata to its shareholding in the Company, provided that all or part of Europen Venturers may agree between themselves upon additional rules and power allocation in specific agreement(s).

· Parties shall cooperate and shall take such further action as may be required (including in relation to the Company or any third party) in order to ensure that the validity and enforceability of the Agreement and that the terms [and spirit] of the Agreement are fully implemented.

· Each of the Europen Venturers shall exercise their voting rights to procure that the Company executes and that the relevant corporate bodies or committees promptly approve those ancillary Definitive Agreements for which term sheets are annexed to the Agreement; provided that such agreements are substantially in the form of such term sheets. 



	11. Representations and Warranties

	Standard (with no representations and warranties from EDF on the Company as being a special purpose vehicle)

	12. Effective date, term and termination of the Agreement
	· Effective date: date of execution by all participating Europen Venturers and when all conditions precedent as set out in Article 2.2(iii) of the MOU have been fulfilled. 

· Duration of  the Agreement : in respect of a Europen Venturer the date on which any such Europen Venturer ceases to be a shareholder of the Company and has fulfilled all its obligations attached thereto.  The Agreement shall remain in force for 99 years, with automatic renewal if the EPR Penly 3 is still subject of legal requirements or obligations, unless in case of early termination of the Agreement as defined in the following paragraph. 

· Early termination of the Agreement : i) automatic with regard to a Europen Venturer when it is no longer a shareholder of the Company and has fulfilled all its obligations attached thereto, whether or not due to an event of default (see further section 18 below), and ii) in case of dissolution/winding up of the Company (see below) subject to (a) due allocation between Europen Venturers, prorata their shareholding in the Company, of assets and debts of the Company (including its responsibilities, liabilities, expenses, costs, whether incurred or due per contract or law, to any third party or EDF as contractor of the Company) (collectively “Company Commitments”), (b) financing, payment and performance of Company’s Commitments and (c) decommissioning/dismantling of the Penly 3 EPR by EDF. 

· Surviving rights: notwithstanding the termination of the Agreement for any reasons whatsoever, the relevant provisions of the Agreement (including, but not limited to, applicable law, disputes resolution, confidentiality, claims for any antecedent liability, notices) shall remain in effect until (i) all obligations under the Agreement and the applicable laws and regulations in matter of decommissioning/dismantling and final storage of radioactive waste have been satisfied, and (ii)  all the other undischarged obligations and liabilities have been extinguished and all disputes have been resolved, unless otherwise expressly agreed upon in written between the Europen Venturers.  Termination of this Agreement for any reasons whatsoever shall be without prejudice to any rights and obligations arising out of or in connection with the Agreement which have vested, matured or accrued prior to such termination.  
· Term of the Company shall be 99 years from incorporation, with automatic renewal if the EPR Penly 3 is still subject of legal requirements or obligations. 

· Dissolution/winding up of the Company : i) in the event that the “DAC” is not granted before [dd/mm/yyyy] or ii) subject to unanimous approval of Europen Venturers in case of any material adverse event on the Europen Project such as :

a) a decision of the relevant authorities (whether European, national or local) to refuse, terminate or unreasonably delay the Europen Project, 

b) the refusal or unreasonable delay to grant, or the termination, withdrawal of or the failure to renew, any necessary consents (which include all approvals, consents, authorisations, notifications, concessions, acknowledgements, licences, permits, decisions or similar items which is or are issued by a public sector entity and which the Company and/or EDF is required to obtain and maintain for its performance of the Europen Project, as may be amended from time to time), 
c) the imposition by any authority of additional obligations imposing a significant additional cost on the Company. 



	13. Laws and Disputes
	· French law (without giving effect to its conflict of laws provisions)

· Expert determination procedure (with respect to disputes concerning related party’s transactions) to be developed in the Agreement.

· Amicable settlement: a dispute between Europen Venturers shall be, save as otherwise provided for in the Agreement, first referred to the respective Europen Venturers' President (or designee) for settlement.  The Presidents (or designees) to meet within 10 days from notification by most diligent party. Presidents (or designees) are granted with a 60 day consultation period.

· Thereafter ICC (3 arbitrators, place in Paris) and under ICC Rules (and French proceeding laws when Rules are silent) in English and/or French as the parties to the dispute may agree.

	14. Confidentiality


	· Standard confidentiality provisions (together with customary carve-outs) which survive 10 years from term or termination of the Agreement.

· Return or destruction of confidential information upon ceasing to be a shareholder in the Company

	15. Liability
	· Between Europen Venturers  : obligations of the Europen Venturers under the Agreement and all liabilities incurred in connection therewith to be shared by the Europen Venturers, in accordance with their respective Interests ; exclusion of indirect and consequential damages (with list thereof).

· The Europen Project will be implemented on an “at risk and at cost” basis, provided that :

· the financial liability of the Europen Venturers will be shared according to their respective percentage of shareholding interest in the Company and the relevant funding commitments agreed in this term sheet and the Agreement, and 

· in no event (subject to applicable law and except as a Europen Venturer to the extent of its Interest in the Company) will EDF and its Affiliates (and their respective directors, officers, representatives, employees and agents) be liable to the Company and the Europen Venturers for any damage, loss, cost, expense or liability (whether direct, indirect or consequential) resulting from (i) any (past and future) commitments, undertakings or obligations undertaken or incurred by EDF for the purposes of or in connection with the Europen Project, and (ii) performing (or failing to perform) the duties and functions of nuclear operator/licensee and prime contractor; including, in both cases, in the event of any material adverse event on the Europen Project such as a decision of the relevant authorities to refuse, terminate or unreasonably delay the Europen Project, or the refusal or unreasonable delay to grant, or the termination (whether in advance or not), withdrawal of or the failure to renew, any necessary consents. EDF and its Affiliates (and their respective directors, officers, representatives, employees and agents) shall be indemnified and held harmless for any and all damages, losses, costs, expenses and liabilities (whether direct, indirect or consequential) arising out thereof, incidental thereto, or resulting therefrom., including in respect of any third party claim incurred in connection with the contracts entered into between the Company and EDF (including for decommissioning and clean-up costs).

	16. Miscellaneous

· 
	· IP Rights : unless otherwise expressly provided in the Agreement or otherwise agreed between the Europen Venturers, no rights are given to any party hereto by virtue of the term sheet or the Agreement whether expressly or implied concerning IP Rights owned or developed by EDF whether or not within the frame of the Europen Project 

· No partnership between Europen Venturers 
· Non hiring of personnel

· Change in laws

· Notice

· Waivers

· Severability

· Entire Agreement (tie in necessary other agreements/ exclusion of pre-contractual representations and warranties)

· Amendment in writing

· Hierarchy of documents : In case of discrepancy and unless forbidden by law, the Agreement to prevail between the Europen Venturers over the Articles of Association of Company.

· Each Europen Venturer to pay its own costs and expenses in negotiating the Agreement



	17.  Financing of the setting up of the Company and carrying out of the Europen Project
	· Contribution of each Europen Venturer in respect of the initial allocation of shares in the Company (and as consideration of its initial allocation of shares) shall (subject to the paragraph below in respect of EDF) be defined between the Europen Venturers and shall include its share of the following costs (including, in each case, internal and external costs, including third party adviser costs) (“Past Development costs”) both: 

a) incurred by EDF in connection with the EPR technology and EPR Fla3 and 

b) associated with the Europen Project which are incurred by EDF prior to Effective date of the Agreement and those paid by EDF in respect of costs relating to the Europen Project between the Effective date (as per section 12 above) and the final investment decision date in accordance with the terms of the Agreement, and to be identified as an annex to the Agreement to the extent feasible.
· Scope of EDF's contribution to the Company shall be determined by EDF and shall at EDF's discretion either be treated as a contribution in kind for which EDF will receive an allotment of shares in the Company or a fixed fee to be paid by the Company (or a combination of the two) and shall include in particular the following elements:

a) The right to use the site where EPR Penly 3 will be built during the life of the project, (the exact mechanics and form of such land rights to be considered and determined by EDF, it being acknowledged that the site of EPR Penly 3 will be partly located on land owned by EDF and partly on land comprised within the “public maritime domaine” (“DPM”)) and the value of all facilities useful to the project (on-site excavation and transmission lines, intake channels, waste treatment building, raw water, etc).

b) Services to be provided by EDF to Company to use shared services or installation with EDF’s Penly 1 and Penly 2 nuclear units.

c) Rights to use (to the extent that EDF is entitled to in light of third party intellectual property rights) those of the project studies, pre-studies conducted and/or funded by EDF for the EPR (Basic Design) and for the EPR Flamanville 3 project (up to the commercial operation date thereof), necessary for the carrying out by the Company of its purpose and scope of activities, pursuant to Annex 3 of the MOU. 

· Financing of the Europen Project : by cash call resulting in capital contribution pro rata to each Europen Venturer's shareholding at the time of the relevant call for funds, provided that Europen Venturers may agree to have cash call resulting in refundable advances [(refundable by power)]. Failure to provide necessary cash call amount will trigger the Event of Default provisions in section 18 below.

· The Company (and the Europen Venturers on a full pass through basis) shall bear any costs or expenditure resulting from or relating to the creation of a capital provision by EDF (as nuclear operator/licensee) in respect of the funds required for the decommissioning, dismantling and final storage of radioactive waste and any insurance subscribed by EDF as the nuclear operator and licensee (e.g. in respect of civil nuclear liability), and shall keep the nuclear operator/licensee indemnified in relation thereto. 

· Each Europen Venturer shall be free to finance its contribution and part of cash call by its third party financing (own debt). Non recourse project financing or any third party financing at the Company level shall be subject to prior approval of Europen Venturers; provided that such financing shall not have negative effects on the Company and/or its shareholders in accordance with Schedules 1 and 2.




	18. Default provisions
	Events of Default to include:

· Failure to pay when due its share of expenses (including cash advance and interest), 

· obtaining and maintaining any security required under the Definitive Agreements or by the laws and regulations,

· Insolvency event,

· Material breach of the Agreement (including sale of shares in breach of the terms hereof).

Consequences of Event of Default:

· Representatives of the Defaulting Party suspended from the Strategic Committee and Executive Committee and any other body or team set up by EDF for the purpose of the Project (including the right to vote),

· Defaulting Party not entitled to receive information relating to the operations or access information relating to the Europen Project,

· Defaulting Party not entitled to Transfer its Interest, nor entitled to consent to or reject any Transfer by Non Defaulting Party,

· Defaulting Party to indemnify Non Defaulting Parties for loss due to default,

· Default interest to be paid on all sums due,

· Terms to be developed in the Agreement to provide that (i) where the default relates to a failure to meet funding obligations, the other Europen Venturers shall meet pro rata the amount of such deficiency and/or (ii) the non Defaulting Europen Venturers benefit from a call option (price fixation according to valuation formula to be agreed in the Agreement less a discount of [__]%) in respect of the Defaulting Europen Venturer's Interest if the Event of Default is capable of remedy and is not remedied within thirty days of service of a notice on the Defaulting Europen Venturer requiring it to remedy the Event of Default. This call option may be exercised by all or part of the non defaulting Europen Venturers.
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SCHEDULE 1

Reserved Matters and Key Decisions

Parties, within the Executive Committee, shall agree according to relevant applicable quorum (and shall act accordingly in the Shareholders general meeting if any) with regard to the following decisions/topics concerning the Company.

Decisions of the Executive Committee (see section 7 above) shall ordinarily be taken by simple majority, with no exit rights for any Europen Venturer and with all Europen Venturers having to abide by the decision of the Executive Committee.  

However, it is agreed that certain fundamental matters require a different treatment – and these are the Reserved Matters and Key Decisions set out below.

Additionally, within both the construction, operation and decommissioning/dismantling phases, “Urgent Decisions” may be freely implemented by President of Company or Project Director or Director of the EPR PENLY 3 nuclear unit alone, subject to the President of Company promptly providing further information to the Europen Venturers’ representatives about the event and the Urgent Decision implemented to address/mitigate such event., even if such decision falls under any matters or issues defined below either as a Reserved Matter or a Key Decision or may lead to or have an impact in respect of further decision to be agreed as Reserved Matter or Key Decision.

For this purpose term “Urgent Decisions” means the taking of any action and incurrence of any expenditure in response to any unforeseen eventuality adversely affecting the Europen Project (including any unexpected shutdown or health and safety or environmental incident, instance of “force majeure”) or steps taken to comply with applicable law or regulation.

1. 
List of Reserved Matters 

"Reserved Matters" shall mean the following decisions: 

i) approval of overall initial business plan ("Overall Initial Business Plan") and initial data book of EPR Penly 3 (on the final investment decision date);

ii) approval of each overspend in the Overall Initial Business Plan of more than €xxxM;

iii) deviation of more than [x] months compared to preliminary construction schedule ("Preliminary Construction Schedule"); 

iv) decisions concerning the reduction of future performance of the plant, triggered by an act or omission causing reductions (whether intentional or otherwise) (i) of the nominal net power output of more than [xx] MWe compared with the power levels initially anticipated, or (ii) of preliminary efficiency of more than [x] point compared with that initially anticipated, or (iii) the preliminary availability of more than [x] availability points compared with the initially anticipated availability levels; and

v) deviation of [xx]% or more of initial operations costs (before commercial operation date).

Except for decision (i) which shall be taken at unanimity, the decision, if any, in respect of (ii) to (v) shall be taken by simple majority of the Executive Committee but in the event that any Europen Venturer does not agree with such decision then the consequences/options shall be as set out in Schedule 2.

2. 
List of Key Decisions 

"Key Decisions" shall mean the following key decisions relating to the Company:

i) 
related party transactions (“conventions réglementées”) which are (i) outside the normal course of business of the Company and (ii) not agreed upon arms length terms and (iii) pursuant to which the Company will incur charges, expenditure or expenses which are (a) not already provided for and approved in any budget and (b) in excess of 50 M Euros but excluding ancillary contracts which shall be approved by Europen Venturers provided that such contracts are in substantially similar form set out in the relevant annexes of the Agreement;

ii)
financing of the Company otherwise than by way of capital contribution/increase of capital pursuant to cash calls;

iii)
approval of and material amendments to the yearly operational budget for operations in accordance with provisions set forth in the O&M Contract; 

iv) 
amendment of the Company’s articles of association (“statuts”) including change in the scope of activities of the Company; 

v) 
the incorporation and/or dissolution or liquidation, sale of shares of any subsidiary or entering into or termination of any joint venture or acquisition of or consolidation or amalgamation with any other business, company or organization; 

vi) 
the prior approval of the acquisition or sale of any assets or business or any expenditure of the Company in each case for an amount exceeding 150MEuros provided that such acquisition, sale or expenditure is not already foreseen or provided for and approved in the operational budget; 

vii) 
the prior approval of any increase, decrease or redenomination/reclassification of share capital in the Company except those operations (a) approved by Europen Venturers within the context of normal course of business of the Company (which shall include for the avoidance of doubt decisions taken in respect of the scope and purpose of such business), or (b) any increase in capital required to fund expenditure in any approved Budget or pursuant to the terms of the O&M Contract and the DCC Contract;

viii) 
the approval of any encumbrance (lien), guarantee, pledge or privilege in respect of any assets of the Company for a value exceeding, per item, 50MEuros; 

ix) 
any petition, decision or resolution to dissolve, liquidate, appoint receivers or wind up the Company or any composition with any of its creditors (hors convention) or any analogous procedure;

x) 
the settlement of any dispute or legal proceedings against or by the Company which exceeds the sum of 50MEuros (excluding related party claims); and 

xi) 
the determination and the approval of the yearly dividend policy; 

xii)
amendment to the strategy relating to insurance policies taken out by the Company; 

xiii) prior agreement of any transfer of its Interest by a Europen Venturer to a third-party; and

xiv) resolution of any disagreement within the Strategic Committee raised to the Executive Committee as per Section 8 above.

Key Decisions will require a 66.66% Executive Committee vote in favour.  In the event that a 66.66% vote is not obtained then, with the exception of Key Decisions i), iii) and x) and xiv) above, the decision will be deemed to have not been passed.

In respect of Key Decisions iii) and x) and xiv) above, the Company President will have a casting vote to decide the matter finally and to bind all Europen Venturers in the event that a 66.66% Executive Committee vote in favour is not obtained.

In respect of Key Decision i) above, in the event that a 66.66% Executive Committee vote in favour is not obtained, then the disagreeing Europen Venturer(s), at its own cost, may refer the matter to a panel of appropriate experts (unless otherwise decided by the parties to the disagreement), such experts to be given a very precise mandate to review the terms of the proposed related party transaction and to decide whether it is or not in the interest of the Europen Project, and (where necessary) to make such amendments to the terms of the proposed related party transaction as the experts think fit to ensure that it is in the interest of the Europen Project. The decision of such experts will be final and binding on all Europen Venturers; provided that the related party may decide at its sole discretion not to enter into the transaction as a result of the experts’ decision/modifications.

SCHEDULE 2

RESERVED MATTERS – CONSEQUENCES OF DISAGREEMENT

In the event that any Europen Venturer disagrees with the decision taken in respect of a Reserved Matter then the consequences differ depending on the Reserved Matter in question. 

As regards Reserved Matter (i) of Schedule 1, then as regards any Europen Venturer which disagrees with the decision taken (the Non-Assenting Europen Venturer”):

(i) the Non-Assenting Europen Venturer can choose to “put” its shareholding in the Company on the other Europen Venturers (pro rata to their shareholdings in the Company, excluding for the purposes of this calculation the shareholding of the Non-Assenting Europen Venturer) within [15] days of the relevant decision; or

(ii) any Assenting Europen Venturer can “call” for the shares of the Non-Assenting Europen Venturer to be sold to the other Europen Venturers (pro rata to their shareholdings in the Company, excluding, for the purposes of this calculation, the shareholding of the Non-Assenting Europen Venturer) within [15] days of the relevant decision;

The price for such shares shall correspond to such Non-Assenting Europen Venturer's pro rata share of the Past Development Costs (see section 17 above). 

In the event that (i) the put option is not exercised or (ii) the call option is not exercised (or, if exercised, is not taken up in full/by all relevant Europen Venturers) then the Non-Assenting Europen Venturer may Transfer all of its Interest to a third party, subject to the conditions in Section 5 hereof for “Transfer by a Europen Venturer to a third party” being satisfied; provided however that the conditions attached to the Transferee shall not apply to such Transfer if the Non-Assenting Shareholder, in accordance with Section 5 hereof, demonstrates to the reasonable satisfaction of the other members of the Executive Committee that such third party has the financial and technical capabilities and reputation equivalent to that of the Non-Assenting Shareholder to perform its obligations under the Definitive Agreements.

In consideration of the valuable information previously obtained and know how received from EDF on EPR in general and the Europen Project in particular, the Non-Assenting Europen Venturer shall make a payment of 50 MEuros to EDF at the same time as it transfers its shares pursuant to the put or call option (whether to a third party or to the existing Europen Venturers pursuant to their right of pre-emption). 

As regards Reserved Matter (ii) of Schedule 1, any Europen Venturer which disagrees (the “Disagreeing Europen Venturer”) with the approval of the overspend does not have to participate in the cash call for such overspend (the “Overspend Cash Call”) but (i) remains liable for the amount it has previously committed to pay by way of cash call and (ii) its share of the Overspend Cash Call will be offered to the other Europen Venturers pro rata to their shareholding in the Company (excluding for the purposes of that calculation the shareholding of the Disagreeing Europen Venturer). In the event that any of the other Europen Venturers do not wish to take up their share of the Disagreeing Europen Venturer’s share of the Overspend Cash Call (a “Non-Participating Europen Venturer”), then such share will continue to be offered to the other Europen Venturers pro rata to their shareholding in the Company (excluding for the purposes of that calculation the shareholding of the Disagreeing Europen Venturer and any Non-Participating Europen Venturer) until such time as the entire Overspend Cash Call has been subscribed for by one or more of the Europen Venturers.  The effect of non-participation by any Europen Venturer is therefore dilution of their shareholding in the Company and reduction in its prorata entitlement to off-take electricity. 

As regards Reserved Matters (iii), (iv) and (v) of Schedule 1, and notwithstanding the lock-up period referred to in section 5 of this term-sheet, the Non-Assenting Europen Venturer may Transfer all of its Interest to a third party, subject to the conditions in section 5 of this term sheet for “Transfers by a Europen Venturer to a third party” being satisfied; provided however that the conditions attached to the Transferee shall not apply to such Transfer if the Non-Assenting Shareholder, in accordance with Section 5 hereof, demonstrates to the reasonable satisfaction of the other members of the Executive Committee that such third party has the financial and technical capabilities and reputation equivalent to that of the Non-Assenting Shareholder to perform its obligations under the Definitive Agreements.

ANNEX 3

DEFINITIVE AGREEMENTS OF THE EUROPEN PROJECT (INDICATIVE LIST)

Main Definitive Agreements

1. Shareholders Agreement between Europen Venturers with, in annex, term sheet of all or part, at the sole discretion of EDF in respect of (c), (d) and (e), of the Ancillary Definitive Agreements listed below with the exception of (f) to ([i]). 

2. Company’s articles of association

Ancillary Definitive Agreements

a. DCC Contract between Company (customer) and EDF (service provider).

b. O&M Contract between Company (customer) and EDF (service provider).

c. Offtake Agreement between Company (seller) and each of Europen Venturers (offtaker).

d. Intellectual property (“IP”) license agreements (to the extent that EDF is entitled to in light of third party intellectual property rights), including : 

(i) between EDF (licensor) and Company (licensee) for the sole purpose to use those of i) the project studies and pre-studies conducted and/or funded by EDF for the EPR (Basic Design) and for the EPR Flamanville 3 project (up to the commercial operation date thereof) and ii) Europen Project IP results, necessary for the carrying out by the Company of its purpose and scope of activities , and 
(ii) between EDF (licensor) and an interested Europen Venturer (licensee) for the sole purpose to use those of i) the project studies, pre-studies conducted and/or funded by EDF for the EPR (Basic Design) and for the EPR Flamanville 3 project (up to the commercial operation date thereof) and ii) Europen Project IP results, necessary for the development by the licensee of one or several specific EPR projects other than Europen Project, subject to an agreement on commercial terms mutually agreeable to EDF and such relevant Europen Venturer.

e. Agreement for the purpose of the right to use EPR Penly 3 site by the Company pursuant to the terms and conditions of Article 3.5(v) of this MOU. 

f. Secondment Agreement between EDF and each relevant Europen Venturer.

g. [Agreements regarding financial obligations of the other Europen Venturers in respect of the Europen Project (e.g. dismantling) in a form of i) an ultimate parent company guaranty, in a form to be defined (attached to the Agreement), ii) a “Pool Agreement” between Europen Venturers for the purpose of financing decommissioning/dismantling [and final storage of radioactive waste]- to be confirmed depending the option retained for such a purpose, and/or iii) a financing agreement between Europen Venturers and Company in respect of refundable advance/overdraft]

h. Service Agreements between EDF (service provider) and Company (customer) for services such as i) general corporate assistance including [legal, procurement - except otherwise provided for herein – treasury, accounting , tax,] and ii) shared services on site including supply of water, energy, site security, catering, etc 

i. [Specific Business Agreement ]

 other Europen Venturer (TBC)
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� under review by anti trust experts


� see comment under footnote n°1
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