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	( Items and content
	

	Item
	Content
	
	Type
	Resp.
	Date

	1
	Overall status
· Status of discussion with other partners

· ENEL: Negotiations are well advanced and straight forward due to existing relationship
· GDF Suez: Team responsible for nuclear development has been very busy with the Abu Dhabi project over the last months. Due to this limitation of resources the negotiation process for Penly did not advance with the aspired momentum. The upcoming decision for the Abu Dhabi project might have a significant impact on GDF Suez’s engagement for Penly. 

· Total: Also for EDF no transparency if strong coalition with GDF Suez or individual participation in the Penly project. Impact of decision in the Abu Dhabi project is expected to be less significant for their engagement in Penly as they would send only a limited number of engineers to the project in the Emirates.
· Project schedule for Penly 3
· The overall schedule presented in June is still valid. The schedule is driven by two election processes: a) local elections in 03/2010 as driver for public debate and b) presidential elections in 05/2012 as driver for the finalization of the construction permit process.
· The project can move forward independently from progress in SPV negotiations. Technically, there is no milestone by which the SPV needs to be established in order to prevent delays in the project.

· Public debate

· As planned the public debate is currently in preparation. The members of the “Specific Commission” which drives the debate are nominated [list of names was handed out].First meetings between the Specific Commission and EDF took place. 

· The Public Debate will start after the local election in 04/2010. It would be preferable to have the ownership structure for the Penly project fixed by then, as this might be a relevant information. But it would be also possible to communicate the ownership structure after finalization of the Public Debate. In this case it needs to be proven that the SPV is as “reliable” as owner as EDF. 
· The Specific Commission is aware that discussions about partners to be included in the SPV are ongoing. However, the fact that E.ON might be part of the project has not yet brought into discussion.
	
	  


	
	

	2
	Time schedule for negotiations
· There are two major drivers for the current delay in the negotiation process
· The implications of the Abu Dhabi projects for other partners (see above)

· Uncertainties from the future regulatory frame in the context of the Commission Champsaur [Comment: Legal initiative to grant New Entrants a regulated access to EDF’s nuclear capacities]

· EDF expects the following milestones as realistic negotiation schedule

· Signing of bilateral MoU (incl. termsheet for Shareholders agreement): end of 2009

· Signing of Shareholders agreement (incl. termsheet for DCC and OM contracts as well as further agreements): end of Q1 2010

· Closing (legal set-up of SPV): end of Q2 2010 (depending on delay from a potential EU notification)

· Signing of the DCC contract: With closing or shortly after

· Final investment decision of EdF (with availability of initial project budget): between end of 2010 and mid-2011

· Mr. Wolf: As the relationship with GDF Suez is expected to remain complex and in case an agreement is difficult to achieve short-term it might be even considered in a first step to set-up the SPV with ENEL and E.ON as partners.


	
	
	
	

	3

	Drawing rights
· Implications with “Commission Champsaur”

· L. Poyer pointed out that potential implications of the offtake agreement with the currently discussed regulated access to nuclear baseload (“Commission Champsaur”) need to be clarified. 
· A particular negative implication might be if the drawing rights from Penly are deducted from E.ON’s entitlement for nuclear baseload capacities from the Champsaur mechanism.

· EDF evaluates the risk as low as according to the current status of the “Champsaur” discussion only the historic nuclear fleet of EDF will be subject to this mechanism. New capacities from Flamanville and Penly are expected to be excluded.

· L. Poyer requested to foresee a specific exit right for E.ON in case of negative implications.
· The price mechanism to which the partners will have access to the offtake (market price approach vs. cost based approach) needs to be analysed from a tax perspective.

· Additional drawing rights

· EDF is basically open for E.ON’s request to receive drawing rights beyond the equity share.

· EDF suggested that probably the same conditions should apply to “regular” and additional drawing rights in order to reduce complexity. 

· Consequently, the additional drawing rights would be “asset based” and not based on a VPP approach. 

· It was agreed to deepen this discussion in a separate meeting and to revitalize the respective working group “Commercial” for such in-depth analysis.
	
	
	
	

	4
	Antitrust considerations
· A draft version for a code of conduct for information exchange was sent by E.ON to EDF in early October. EDF will discuss this draft in an internal meeting scheduled for the next days and will then come back to us. 
· Notification of European Commission
· EDF does not see a formal notification as compulsive. On top, due to the importance of the SPV partners EDF expects a long and comprehensive evaluation process of the European Commission in such a case.

· EDF suggests to consider alternatively an informal notification.

· EDF is open to continue the discussion between antitrust experts. [Comment: A meeting is already scheduled for early November]

· Limitations in information exchange and transparency

· The EDF team does not share our view that the possibility of exchange of relevant information will be very limited due to antitrust constraints. 

· EDF is willing to share project related information to the widest possible extend.

· EDF: If the exchange of information is strictly limited to project relevant points and with the implementation of “Chinese walls” on both sides, the compliance with antitrust aspects is expected to be possible. 

· It was agreed that the discussion on the notification and the possible information exchange needs to be detailed between E.ON and EDF antitrust experts asap.
	
	
	
	

	5
	Business model “at cost, at risk”
· E.ON pointed out that the “at cost, at risk” principle requires a high level of transparency and impact on risk mitigation measures. 
· Referring to the discussion on antitrust issues EDF’s position is that during the construction phase transparency to the widest extent possible should be given. A limitation on transparency is rather expected for the operation phase (e.g. on information related on the fuel cycle).

· The (additional) lump sum & corridor approach were introduced to EDF. EDF sees potential for an additional lump-sum approach due to the fact that contracts for major components might be as well negotiated as lump-sums with sub-contractors. Based on the “pass through” principle E.ON and the other partners would as well benefit from this risk limitation. Spontaneously, EDF expects the major components to cover up to 70% of the total budget [to be confirmed]. EdF offered to give us an indication on such major contracts where lump-sum mechanisms could apply.

	
	
	
	

	6
	Specific issues from MoU
· EDF acknowledges the fact that E.ON participated in the EPR development. No compensation for the basic design is expected from E.ON (suggested mechanism: leave the compensation for the basic design as a general rule in the shareholders’ agreement but complete this with a bilateral agreement between EDF and E.ON for recompensation by EDF)
· Charging of costs for secondment to EDF: EDF still prefers the approach that each partner covers its own costs for secondment as otherwise a discussion/ analysis about the “value”/experience of the respective seconded experts for the SPV would be needed (discussion will be followed up in the MoU working group)

· Positions on the penalty of 50 m€ in case of E.ON’s exit with final investment decision were exchanged. This topic and further exit options need to be further discussed in the MoU working group. 


	
	
	
	

	7
	Next steps
· Two further general meetings should be scheduled before end of the year (following the objective to sign the MoU by then)
· First meeting on November 24th in Düsseldorf (suggestion of EDF)

· Second general meeting should take place jointly with ENEL. Alternative dates: December 14th (morning) or 17th (afternoon) in Paris

· Further working group activities and meetings to be completed

· E.ON to send back a MoU mark-up version with comments and the next meeting should be scheduled for early November

· Set-up of a meeting of antitrust experts (already scheduled for early November)

· Set-up of a separate meeting for discussion of drawing rights and the applicable “at cost” principle related hereto
· Meeting for swap discussion (scheduled for November 6th)

· Set-up of site visit to Flamanville and Penly
· Meeting of EDF and EKK regulation experts on practice of French Nuclear Law (scheduled for November 13th)
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