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	Item
	Content
	
	Type
	Resp.
	Date

	1
	Objectives of meeting and general status
Objectives

· Get better understanding of suggested Governance discussion paper and give first feedback
· Understand and discuss overall contract architecture and negotiation schedule (from MoU to closing)

· Align next steps and next meetings

General status

· Discussion with other partners are approximately at the same stage

· At the moment no further visibility on the equity stake available for E.ON. EDF stated that they are in discussion with the other partners in order to discuss their position and to find a solution for offering E.ON a share. According to EDF the situation is “progressing”.
· On July 1st EDF received the official feedback about timeline for the Public Debate. The expectation is still that it will be scheduled March – July 2010.
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	Overall contract architecture and negotiation schedule
The further process will be structured in 3 milestones:
a) Signing of MoU

· With each partner an individual MoU will be signed

· This MoU should cover governance, shareholding, specific further industrial cooperation with that partner (e.g. E.ON: swap), E.ON contribution

· MoU will be non-binding, but should indicate direction for further negotiation

· Due to the fact that the MoU will be bilaterally agreed, governance concepts can differ slightly, but concepts need to converge for multilateral shareholder agreement

· Signing of MoU planned for September 2009 (however EDF agrees it is a pretty ambitious target)
b) Signing of shareholder agreement
· This will be a multilateral contract which needs to be signed by all partners

· This contract will define how the SPV is set-up and finalize the governance concept: previous individual MoU governance models need to be aligned by EDF
· The contract will be completed by a number of annexes; identified so far:

· EPC contract with EDF

· O&M contract with EDF

· Power Purchase Agreement (principle: according to shareholding)
· Land lease contract for site (remark: EDF is owner of the plant site; further lease contract with French state required for access to seaside)

· License agreement

· By-laws

· Payment schedule

· Timelines

· Signing planned for end of 2009

c) Closing

· Legal act not finally defined, but it is expected that this will be mainly the formal creation of the SPV

· Between signing of shareholder agreement and closing certain activities need to be completed (e.g. clearance by antitrust authorities, alignment of first financial contribution)

· Consequently, closing is expected a couple of weeks after signing of shareholder agreement (probably early 2010)
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	Comments on the Governance document draft
a) General principles

· EDF currently suggests to set-up SPV in the legal form of an S.A.S. but point is still reviewed from tax perspective
· E.ON should as well analyze this point from the tax perspective. E.ON also needs for this purpose to clarify internally the question who will hold the SPV participation (e.g. E.ON France, E.ON Joint Venture)

· License for nuclear plant will be held by EDF; EDF gave therefore 2 reasons

· License holder needs to prove to the regulatory authorities capability to build and run a nuclear power plant and to have the necessary resources (would be difficult to prove for SPV)
· Economic reason: Only when license is held by EDF synergies based on fleet effects can be realized

· It was agreed that the shareholder agreement should take into consideration what happens if the license (DAC) is not granted

· The SPV will have no employees on its payroll

· Financial commitment

· A first financial contribution will be required by partners at closing (upfront payment for EDF contribution like land lease, documentation, preliminary expenses, RTE fee etc.).

· In the shareholder agreement a payment schedule should be defined; cash calls will be scheduled according to this plan

· EDF plans to take final investment decision end of 2010. The shareholder agreement should define what happens if one partner does not approve internally the investment.

b) Governance bodies
· Executive Committee

· Chairman (“Président”) represents the SPV externally

· Executive Committee (“Comex”) will be defined in the multilateral agreement and in the by-laws

· General meeting: In general meeting no other position should be taken by partners than in executive committee

· Strategic committee

· Within EDF

· “Classical” instrument of EDF project organization on a higher level than Project Management (could be compared to our “Steering Committee”)

· Members are representatives from partners and EDF managers representing functions as involved in project

· Should take binding operative project decisions
· Formulates recommendations which are decided by executive committee

· Escalation mechanism to Executive Committee not precisely defined (yet)

c) Decision processes

Strategic Committee

· Decisions in strategic committee are taken by project director after “having considered opinion of other members”: no voting
· E.ON feedback

· Members of strategic committee should have right to escalate (certain) decisions to Executive Committee

· Decision perimeter of Strategic Committee needs to be clearly defined

· Precise escalation mechanism to Executive Committee should be defined

Executive Committee

· Decision are basically taken on basis of simple majority

· Certain decisions (“Reserved Matters”) require 2/3 qualified majo-rity (however EDF can finally overrule in case of deadlock)
· E.ON feedback

· There are certain basic decisions (e.g. change of statutes of SPV, mergers) which should be taken only on a unanimous basis.
· List of “Reserved Matters” which require 2/3 majority needs to be further elaborated
· EDF will try to integrate proposals (also of other partners) regarding the list of “Reserved Matters”.

· EDF sees problems of resolving deadlock situations which need to be further discussed. 
d) General principle “at risk, at cost”

· “at cost” means from EDF perspective that services and supplies are charged to SPV on a transparent cost basis (+ eventual overhead fee).

· According to EDF transparency is given based on partner involvement on three levels

· Involvement of partners in project organization and Strategic Committee

· Representation in Executive Committee (e.g. approval of data book and budget)

· Right for partners to launch audit

· Direct involvement of E.ON in procurement processes is difficult as EDF plans to bundle procurement of Penly with UK projects, but partners will have full access to negotiated contracts

· The sentence “Moreover, EDF shall be released from liability to venturers as “Architecte Ensemblier” and Operator” refers to the fact that EDF has no direct contract with partners but only the SPV

· The EPC contract will foresee some warranties and liabilities.

· E.ON feedback

· Transparency (especially regarding costs of procurement contract, but also concerning provisions (“Rückstellungen”)) is essential for E.ON
· The principle “at cost, at risk” combined with the decision processes which give EDF the right to take final decisions require mechanisms for risk mitigation and protection for minority shareholders

· EDF position on this point: Liability of EDF vis-à-vis SPV is defined in EPC contract. Based on audits partners could control.
· E.ON asked EDF to come up with suggestions to point out clearer protection mechanisms.

· In case that a partner is not willing to participate in a major budget increase / cost overrun two mechanisms could be discussed for further negotiation
a) Dilution: Equity share will be reduced
b) Complete exit from project:: More difficult from EDF perspective as there is also a political background of the joint project: possibilities and consequences need to be further evaluated in negotiation process
Basically, from EDF perspective these options are only acceptable in construction and not in operation phase. 
e) Various provisions

· Charging of EPR development costs to partners: 

· E.ON feedback: The fact that E.ON participated intensively in the development of the EPR technology needs to be taken into consideration. EDF accepted this position.
· In the contracts, EDF would like to keep the basic principle in the multilateral shareholders agreement, but would conclude an additional, separate agreement between E.ON and EDF on this issue.
· Charging of lump sum for EDF services as Architect Engineer (incl. SOFINEL for nuclear engineering services, which is considered as internal resource)

· E.ON feedback: Contribution of E.ON engineers should be considered as well, but no showstopper

· EDF: to be discussed (ENEL engineers are not charged in Flamanville project)

· Operating costs: 20% overhead to be charged

· E.ON feedback: Basis for calculation of 20% needs to be clarified (should be basically costs for personnel only and not include fuel and external services)

· EDF will clarify this point
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	Next steps
MoU process

· EDF will send a mark-up version of the Governance document with suggested changes based on our discussion by July 17th
· E.ON to give feedback on mark-up version

· EDF will then prepare based on the feedback a first MoU draft by end of August

· Next meeting of the working group governance & MoU should take place end of August/ early September (depending on availability of MoU draft)
Further meetings

· Next meeting working group economics: planned for August 7th
· Next meeting working group swaps to be scheduled (July 24th not possible; alternatively last week July)

· General meeting E.ON - EDF negotiation teams to be scheduled after meeting of working group governance & MoU (mid September)
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