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Project Edmondo
1996 EDF-SNET Agreeement
Alternative Structure
· Rationale:

Article 3 of Avenant n°3 to the Electricity Purchase Agreement entered into between EDF and SNET in 1996 (the 1996 Agreement) provides inter alia that the clause prohibiting any assignment by one party of this agreement without the approval of the other party shall terminate on 31 December 2009, immediately before the Clause de Sauvegarde enters into force. In our view this Article 3 supersedes the generality of other provisions such as Article 2 of Avenant n°3, which only aims at providing interpretation guidelines for the Clause de Sauvegarde.  
As a consequence, it is possible to propose an alternative solution to the mechanism comprising the Synthetic Transfer and the Option, which was based on the assumption that a transfer by EDF of the 1996 Agreement would request the formal approval of SNET.

· Description:

As an alternative structure, E.ON and EDF could enter into an agreement providing for an assignment of all the rights and obligations of EDF under the 1996 Agreement to E.ON as from 1 January 2010, in consideration of a EUR 105m payment to be made by E.ON to EDF (the Assignment).

In addition, EDF would grant to E.ON a power of attorney to represent it from signature of the Assignment until 31 December 2009 in all negotiations with SNET relating to the implementation of the Clause de Sauvegarde and, as the case may be, termination of the 1996 Agreement on or after 1 January 2010 (the Power of Attorney).

· Analysis:

Under French law, unless a contract includes a provision allowing its transfer, the assignment by one party (the Assignor) of a contract requires the approval of the other party for such assignment to release the Assignor.  However, and unless a contract includes a provision prohibiting its transfer, a party to an agreement may agree with a third party (the Assignee), without the other party’s approval:

(i)
to transfer to the Assignee all the Assignor’s rights under such contract; and

(ii)
to make the Assignee an additional debtor in respect of all the Assignor’s obligations under such contract.

As a consequence of a “transfer” of this second kind, E.ON may benefit of EDF’s rights under the 1996 Agreement and become debtor of EDF’s obligations under the 1996 Agreement without having to obtain SNET’s consent, provided that EDF is not released from its obligations and remains liable with E.ON vis-à-vis SNET.

SNET would formally be notified on behalf of EDF and E.ON (by a bailiff – huissier de justice – in order to make the transfer of rights binding for SNET) of the so called Assignment, which notification would clearly state that no approval is sought from SNET. 
In addition and because the Assignment cannot be effective before 1 January 2010 whereas negotiations as regards the Clause de Sauvegarde need to start in 2009, E.ON would be granted a Power of Attorney allowing it to negotiate from signature of the Assignment.

As a result:
(i)
vis-à-vis SNET, EDF would not be released and SNET would be entitled to request execution of the agreement from both EDF and E.ON, being noted that the Assignment would provide that E.ON would pay SNET should it request execution of the 1996 Agreement to EDF and reimburse the latter in case EDF would have to make any payment to SNET.  Conversely, EDF should undertake to transfer all sums received from SNET, if any;
(ii)
E.ON would be legally entitled to negotiate with SNET all contractual issues including the implementation of the Clause de Sauvegarde and, as the case may be, the termination of the 1996 Agreement (saved that such termination cannot occur without SNET works council consultation).

As a consequence, the participation by SNET to negotiation directly with E.ON shall not amount to an actual acceptance of the transfer (neither to EDF being released from its obligations under the 1996 Agreement vis-à-vis SNET) nor in the need to consult SNET’s works council.
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