MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (“MoU”) is made on April 28, 2009 between:


E.ON AG, a company incorporated in Germany, whose principal office is at 1, E.ON Platz, 40479 Düsseldorf;

hereinafter, together with its Affiliated Companies, referred to as “E.ON”;

AND:
EnBW Energie Baden-Württemberg AG, a company incorporated in Germany, whose principal office is at 93, Durlacher Allee, 76131 Karlsruhe;


hereinafter, together with its Affiliated Companies (other than EDF), referred to as “EnBW”;

AND:
Electricité de France, SA, a company registered in France, whose principal office is at 22, Avenue de Wagram, 75008 Paris;

hereinafter, together with its Affiliated Companies (other than EnBW and the Affiliated Companies controlled by EnBW), referred to as “EDF”;


(E.ON, EDF and EnBW, each a “Party” and together the “Parties”).

Whereas,

(A)
Without acknowledging the infringement of competition laws, E.ON has agreed with the European Commission (“EC”) in accordance with Art. 9 of Council Regulation No. 1/2003 on the divestment of its extra-high-voltage transmission system and of approx. 4,800 MW of its power generation capacity (hereinafter referred to as the “Commitments”) and on the termination of the European Commission’s proceedings in Cases COMP/B-1/39.388 and 39.389. 

(B)
Sec. 13 lit. d of the Commitments provides that – subject to the fulfillment of all the conditions set forth in the Commitments – E.ON may agree with third parties on the acquisition of power plants outside Germany, or drawing rights in respect of power plants outside Germany, by E.ON in the same or a similar capacity range as that part of the power generation capacity that is sold to such third parties in order to fulfill the Commitments.

(D)
The Commitments further provide for the granting of drawing rights in E.ON’s interest in the generation capacity of the nuclear power plants by E.ON.

The Parties envisage that this reciprocal granting of drawing rights be carried out by means of a swap transaction (hereinafter referred to as “Drawing Rights Swap Transaction”).

(E)
The Commitments further provide for the divestment of E.ON’s interest in the power plant XX.

EDF is interested in acquiring such interest from E.ON.

E.ON is interested in acquiring approximately 18.75% of the shares in Société Nationale d’Électricité et de Thermique, registered with the RCS Nanterre under 399 361 468 (hereinafter referred to as “SNET”) held by EDF. Additionally, EDF shall, in collaboration with E.ON, ensure that the currently existing 1996 EDF-SNET PPA Contract be terminated by December 31, 2009, especially as regards the ‘clause de sauvegarde’ set forth in the Title II of the Addendum n°3 of December 10, 2004 .

The Parties envisage that this transfer of power plants, granting of drawing rights and shareholdings be carried out by means of separate bilateral transactions within the overall framework of a swap transaction (hereinafter referred to as “Asset Swap Transaction”).

(F)
E.ON is interested in acquiring approximately 16.25% of the shares in SNET held by Charbonnages de France. Such acquisition will be structured as a share deal against cash by which E.ON will acquire approximately 16.25% of the shares in SNET from Charbonnages de France pursuant to the terms and conditions provided for in the Confirmation Letter signed on the date hereof by Charbonnages de France, a copy of which is attached in Annex 3.3 (iv) (hereinafter referred to as “Cash Transaction”). EDF shall ensure that these approximately 16.25% of the shares are available for sale.

(G)
The Parties have the firm intention to enter into the Asset Swap Transaction, the Drawing Rights Swap Transaction and the Cash Transaction and are currently discussing the terms and conditions concerning these transactions. 

The Parties agree that they will procure and guarantee, once concluded, the proper fulfillment of the agreements on the Drawing Rights Swap Transaction, the Asset Swap Transaction and the Cash Transaction.

NOW, THEREFORE, the Parties hereby agree as follows:

1. Definitions and Interpretation

1.1
In this MoU: 

“Affiliated Company” means in relation to any company, any other company that, directly or indirectly, controls, is controlled by, or is under common control with such company. For the purposes of this definition, “control” means (i) the holding directly or indirectly of more than 50% of the voting rights attached to all shares, securities and other financial instruments issued by the company, or (ii) the right to nominate more than half of the members of any executive body or (iii) any other contractual relationship that entitles the company to direct the business of the other company.

“Asset Swap Transaction” has the meaning as defined in Preamble (E);

 “Cash Transaction” has the meaning as defined in Preamble (F);

“Commitments” has the meaning as defined in Preamble (A);

“Definitive Documentation” has the meaning as defined in Section 2;

“Drawing Rights Swap Transaction” has the meaning as defined in Preamble (D);

“Due Diligence Process” has the meaning as defined in Section 5.2;

“EC” has the meaning as defined in Preamble (A);

“EDF Swap Assets” has the meaning as defined in Section 3.2.3;

 “E.ON Drawing Rights” has the meaning as defined in Section 3.1.1;

“E.ON Swap Assets” has the meaning as defined in Section 3.2.2;

“Heads of Terms” means the relevant key terms and conditions and the general basis concerning both the EnBW Drawing Rights and the E.ON Drawing Rights, as attached in Annex 3.1.1 , as they are to be further specified in the relevant drawing rights agreements;

“KNG” has the meaning as defined in Section 3.2.1;

“KNG Shares” has the meaning as defined in Section 3.2.1;

“MoU” means this memorandum of understanding and its annexes;

“Party” has the meaning as defined in the Preamble;

“Parties” has the meaning as defined in the Preamble;

“Representatives” means, in relation to the relevant Party, (i) any directors, employees, agents, consultants, or other representatives of such Party or of any of its Affiliated Companies, and (ii) any of its own advisers or advisers of any of its Affiliated Companies;

 “SNET I Shares” has the meaning as defined in Section 3.2.3;

“SNET II Shares” has the meaning as defined in Section 3.3;

“Transactions” has the meaning as defined in Section 2;

“Valuation Instruction Letter” has the meaning as defined in Section 3.4.

1.2
In this MoU, unless otherwise specified:

(i)
references to clauses and annexes are references to clauses of and annexes to this MoU;

(ii)
the contents page and headings to clauses and annexes are for convenience only and shall not affect the interpretation of this MoU;


(iii)
the recitals shall form an integral part of this MoU;

(iv)
a reference to any statute or statutory provision shall be construed as a reference to the same as it may have been, or may from time to time be, amended, modified or re-enacted;


(v)
singular words shall include the plural and vice-versa; and

(vi)
include, including or other similar words shall be construed without limiting the generality of the foregoing and without limitation.

2. Purpose of the MoU


This MoU shall record the common understanding between E.ON, on the one hand, and EDF and EnBW, on the other hand, with respect to the contemplated Drawing Rights Swap Transaction, Asset Swap Transaction and Cash Transaction as further identified in Section 3 (collectively also the “Transactions”).


The Parties will determine in a mutually satisfactory manner the details of the acquisition structure and negotiate in good faith a definitive drawing rights swap transaction agreement, asset swap transaction agreement and cash transaction agreement (collectively also the ”Definitive Documentation”) implementing the Transactions within the framework and on the basis of the structure set forth herein. The Parties will negotiate in good faith amendments to this MoU, if required to account for particularities resulting from the choice of one acquisition structure over the other or under antitrust/merger control considerations.


The Parties acknowledge that the Transactions will have no impact on the conduct of their other businesses which they will continue to operate independently.

3.
Scope and Structure of the Transactions

3.1 
Drawing Rights Swap Transaction

The Drawing Rights Swap Transaction shall comprise the following 

3.1.1
EnBW intends to acquire from E.ON drawing rights in Germany 

3.1.2
E.ON intends to acquire from EnBW drawing rights in France. 
3.2 
Asset Swap Transaction
The Asset Swap Transaction shall comprise the following:

3.2.1
EDF intends to purchase from E.ON the ownership interests and contractual relationships of E.ON with respect to the power plant XX
The XX Power Plant is hereinafter also referred to as the “E.ON Swap Assets”.

3.2.3
E.ON intends to acquire, on the basis of a bilateral agreement, 7,000,000 shares in SNET held by EDF (hereinafter referred to as the “SNET I Shares”). 

The main terms and conditions of the agreement shall be as follows:

(i) EDF shall arrange that E.ON is substituted in all rights and obligations of EDF pertaining to the SNET I Shares.

(ii) E.ON shall be the sole holder of all rights and obligations attached to the SNET I Shares and shall be able to freely dispose of the SNET I Shares.

(iii) EDF and E.ON assume that the compensation for the SNET I Shares will amount to a total value of EUR ……... 

(iv) EDF shall, in collaboration with E.ON, ensure that the currently existing 1996 EDF-SNET PPA Contract be terminated by December 31, 2009, especially as regards the “clause de sauvegarde” set forth in the Title II of the Addendum n°3 of December 10, 2004, with a view to cancel any further financial commitment of SNET towards EDF. E.ON and ED assume that the value of the termination of such contract amount to a total sum of  EUR …
The SNET I Shares shall be transferred to E.ON free and clear of all pledges, security interests, usufructs, options, or any other third party rights of any kind.

The SNET I Shares and the termination of the “clause de sauvegarde” are hereinafter also collectively referred to as the “EDF Swap Assets”. 

3.3 
Cash Transaction
The Cash Transaction shall comprise the following:

E.ON is interested in acquiring directly the 6,068,121 shares held by Charbonnages de France in SNET, i.e. approximately 16.25% of the share capital of SNET 
 (hereinafter referred to as the “SNET II Shares”). EDF shall ensure that these approximately 16.25% of the shares are available for sale. The transaction will be structured as share deal against cash by which E.ON will acquire the SNET II Shares from Charbonnages de France pursuant to the terms and conditions provided for in the Confirmation Letter, a copy of which is attached in Annex 3.3 (iv).
The main terms and conditions of the agreement shall be as follows:

(i) EDF shall arrange that E.ON is substituted in all rights and obligations of Charbonnages de France pertaining to the SNET II Shares.

(ii) E.ON shall be the sole holder of all rights and obligations attached to the SNET II Shares and shall be able to freely dispose of the SNET II Shares.

(iii) EDF and E.ON assume that the compensation for the SNET II Shares will amount to a total value of EUR …... Such value shall be paid in cash to Charbonnages de France or, as the case may be, its legal successor.

(iv) EDF shall procure that Charbonnages de France confirms to E.ON its acknowledgement of the Cash Transaction, including Section 6.3 concerning the grant of a representation with respect to the SNET II Shares, and its serious interest in selling the SNET II Shares by way of issuing a confirmation letter in the form as attached in Annex 3.3(iv) .

The SNET II Shares shall be transferred to E.ON free and clear of all pledges, security interests, usufructs, options, or any other third party rights of any kind. 

3.4 
Values
The individual values of the E.ON Drawing Rights, E.ON Swap Assets, EnBW Drawing Rights, EDF Swap Assets and SNET II Shares are set forth in Annex 3.4a. The values have been initially based by the individual Parties inter alia on the assumptions outlined in the Valuation Instruction Letter (Annex 3.4b) and on the basis of information provided on each relevant asset. The values as set forth in Annex 3.4a have been agreed between the Parties on March 18, 2009…..
 In the event of any adjustment on values, the Parties agree to reconsider how such adjustment impacts the economic balance of the entire transaction taking into account all valuation aspects of the global transaction (as listed in Annex 3.4a ) and the composition of the swap packages.
4.
Consideration

The consideration payable by E.ON to EDF for the acquisition of the EDF Swap Assets, on the one hand, and by EDF to E.ON for the acquisition of the E.ON Swap Assets, on the other hand, shall be offset against each other. Any consideration remaining payable after effectuation of such set-off shall be paid in cash.

5.
Due Diligence

5.1
….
6.
Definitive Documentation

6.1
The willingness of E.ON, on the one hand, and EDF and EnBW, on the other hand, to undertake the Transactions is subject to due diligence and the negotiation and execution of the Definitive Documentation providing for the Transactions on terms and conditions as described in this MoU and containing such other customary terms and conditions for a transaction of this nature as the Parties will mutually agree.

6.2
The Parties shall not be bound with respect to the Transactions unless and until the Definitive Documentation is signed. Each Party is free to proceed with the Transaction or not, provided, however, that those obligations of the Parties set forth under “Term and Termination”, “Due Diligence”, “Confidentiality and Disclosure”, “Exclusivity” and “Miscellaneous” below shall be legally binding.

6.3
The Definitive Documentation shall provide for (i) representations by EDF and Charbonnages de France, respectively, only regarding the SNET-I-Shares and SNET-II-Shares and (ii) meaningful representations with respect to E.ON’s ownership rights and contractual relationships pertaining to the Power Plant.
7.
Indicative Timetable

Based on the Indicative Timetable attached hereto as Annex 7, the Parties intend to enter into the Definitive Documentation and to close the transaction as soon as reasonably possible. In this respect, the Parties envisage the following proceedings which shall be conducted or already have been conducted: 

i. Signing of this MoU : April 28, 2009 and unlimited data room access from April 28, 2009 until May 22, 2009;

ii. Confirmation letter by April 28, 2009 as attached in Annex 3.3(iv) ;
iii. Filing of a formal notification with the relevant cartel authority: May 22, 2009 (depending on status and structure of legal documentation)

iv. Filing of a formal request with the EC Commission for approval of EDF and EnBW as suitable Generation Capacity Purchaser(s) in accordance with Sec. 14 of the Commitments as soon as reasonably possible and appropriate

v. Negotiation and execution of the Definitive Documentation: May 30 , 2009;

vi. Closing Date: On or before July 30 2009;

The timeline might need to be adjusted according to possible requirements of the internal approval process within EDF, EnBW or E.ON respectively, requirements of merger control filings or other process requirements. For the avoidance of doubt, both parties will use best efforts to coordinate the respective internal approval process in order to meet the indicative timetable. Each party will provide the other party on request with the timeline for the internal approval process.
8.
Term and Termination, Regulatory Requirements
8.1
If the Parties have not entered into the Definitive Documentation by May 30, 2009 (unless such date has been extended by mutual agreement), neither Party will be deemed to have further obligations to continue discussions or negotiate with the other Party with a view to entering into the Transaction, but may terminate this MoU by written notice with immediate effect without having to give reason for doing so.

8.2
In respect of regulatory requirements the Parties agree on the following:

(i) E.ON shall be responsible for obtaining the approval of the Transactions and of EDF and/or EnBW as Generation Capacity Purchaser(s) in accordance with Sec. 14 of the Commitments. Therefore, EDF and/or EnBW undertake to use their best efforts and, in particular, be responsible for providing E.ON and/or the EC with all necessary information required for obtaining the EC’s approval pursuant to Sec. 14 of the Commitments.

E.ON shall further be responsible for obtaining merger control approval and/or any other governmental consent, approval or waiver required under applicable law in any jurisdiction in respect of the acquisition of the EDF Swap Assets, the EnBW Drawing Rights and the SNET II Shares by E.ON under the Transactions from the competent authorities.
(ii)
EDF and EnBW shall be responsible for obtaining the merger control approval and/or any other governmental consent, approval or waiver required under applicable law in any jurisdiction in respect of the acquisition of the E.ON Swap Assets and the E.ON Drawing Rights by EDF and EnBW, respectively, under the Transactions (including the arrangements between EDF and EnBW regarding the future development and operation thereof) from the competent authorities.
The Parties undertake to cooperate in good faith and to use their best efforts that the above conditions be satisfied as soon as possible, if and to the extent possible, prior to the signing of the Definitive Documentation. If required from general antitrust or merger control considerations, the parties will negotiate in good faith amendments to the acquisition structure under this MoU. For obtaining merger control approval, the Parties will promptly provide each other with all required information. 

If the Parties have reached final agreement on the terms of the Definitive Documentation before the Transactions have been approved by the competent merger control authorities, E.ON is prepared to sign the Definitive Documentation in a legally binding manner only if EDF and EnBW undertake to bear any risk that such approval might eventually not be granted. EDF and EnBW take note of E.ON’s position and will evaluate the matter once the risks in this regard have become clearer. 
In the event that the competent antitrust authorities notify the Parties that they will under no circumstances approve the Transactions, either Party may terminate this MoU with immediate effect.

9. Confidentiality and Disclosure

Without prejudice to the confidentiality agreements between E.ON and EDF, dated October 7, 2008 and between EDF and EnBW dated October 7, 2008, each Party agrees to keep confidential and not to disclose - except with the consent of the other Parties or to the extent disclosure is required by law or by applicable stock exchange regulations or to Charbonnages de France in accordance with the terms and conditions of the accession of confidentiality undertaking signed on January 12, 2009 by Charbonnages de France to the benefit of E.ON, EDF and EnBW- this MoU, the terms and conditions contained in this MoU or the fact that discussions are ongoing (other than to each Parties’ officers, directors, employees, accountants, legal and other advisers engaged in the Transaction and then only on a confidential need to know basis and as required by applicable law or regulation or to enforce the terms thereof).

10. Exclusivity

None of the Parties shall be prevented from offering its power generation assets and/or drawing rights (including any interest therein or parts thereof) forming part of the Transactions to any other party. However, without prejudice to Section 8.1, in case

(i) 
that the Parties (a) have reached a final agreement on the valuation of the E.ON Swap Assets, the EDF Swap Assets, the E.ON Drawing Rights and the EnBW Drawing Rights and (b) obtained the merger control approval for the Transactions and (c) mutually confirmed in writing the fulfillment of these conditions; or

(ii) 
that (a) the Parties sign the Definitive Documentation and (b) EDF and EnBW undertake to bear any risk that the approval of the Transactions by the merger control authorities might eventually not be granted, 

the Parties shall not, and shall cause their Affiliated Companies and Representatives not to, negotiate with any other party the sale or other disposal of any such power generation assets and/or drawing rights.
11. Miscellaneous

11.1
Each Party will bear its own costs and expenses in connection with the negotiation, investigation, preparation and implementation of the Transaction contemplated herein, including, without limitation, all filing fees and fees of attorneys, consultants and financial advisors.

11.2
No Party may transfer, or encumber, any of its rights or obligations hereunder without the prior written consent of the other Party, and any transfer in violation of this provision shall be null and void.

11.3
All disputes arising out of or in connection with this MoU shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by three arbitrators appointed in accordance with said Rules. Place of the arbitration is Geneva, Switzerland. Language of the arbitration is English. Any Party shall have the right to have recourse to and shall be bound by the Pre-Arbitral Referee Procedure of the International Chamber of Commerce in accordance with its Rules for a Pre-Arbitral Referee Procedure.

11.4
This MoU shall be governed by and construed in accordance with the laws of the Federal Republic of Germany; it being understood that the governing law of the relevant Definitive Documentation shall be reflective of the law applicable to the relevant power generation assets being acquired.
	E.ON
	EDF
	EnBW

	______________________________

(Frankfurt, 28.4.2009)
	______________________________

(Frankfurt, 28.4.2009)
	______________________________

(Frankfurt, 28.4.2009)

	______________________________

[Dr. Frank Fischer, Vice President]
	______________________________

[Name + Title]
	______________________________

[Name + Title]

	______________________________

[Joachim Hahn, Vice President]
	______________________________

[Name + Title]
	______________________________

[Name + Title]


Annex 3.3(iv)
__________________________________________

CONFIRMATION LETTER

__________________________________________

regarding approximately16.25% MW) of the shares in SNET
CONFIRMATION LETTER

Charbonnages de France, a French State owned company under liquidation (établissement public mis en liquidation), located at Challenge 92, 101, avenue Fançois Arago, 92017 Nanterre Cedex, France, incorporated under the laws of France, (the “Company”) has been provided with the memorandum of understanding which was executed by and between E.ON AG, EnBW Energie Baden-Württemberg AG (“EnBW”) and Electricité de France, SA (“EDF”), on April 28, 2009 (“MoU”).

The Company hereby confirms to be interested in selling the 6,068,121 shares (part of the 37,337,488 shares composing the total share capital of SNET) and voting rights it owns in Societé Nationale d’Électricité et de Thermique, a French company incorporated under the laws of France, and registered with the Trade Registry of Nanterre under number 399 361 468 (hereinafter referred to as “SNET”) and representing approximately 16.25% of the share capital of SNET (the “SNET II Shares”) to E.ON AG, it being understood that this sale must occur prior to or upon the sale by EDF of the shares it owns in SNET representing 18.75% of the share capital and voting rights of SNET.

According to discussions which occurred between E.ON, EDF and the Company as from January 16th to April 28, 2009, the Company further confirms, subject to the terms set forth in this letter, to be willing to sell the SNET II Shares for an aggregate consideration of EUR. It should be paid in cash directly by E.ON to the Company.

The sale of the SNET II Shares would be subject to the prior approval of the French governmental authorities according to the decree 1953-707 issued on August 9th, 1953 the decree 2007-1806 issued on December 21st, 2007 regarding the winding-up and liquidation of the Company and the order issued on December 27th, 2007 appointing the liquidator (liquidateur) and setting forth the terms of its assignment, and to all other relevant regulatory approvals.In the event of the sale of the SNET II Shares, the Company would undertake to represent at closing (i) to be the sole legal and beneficial owner of the SNET II Shares and (ii) to sell the SNET Shares II free from any lien. Those representations shall be the only representations which will be given by the Company in relation to the sale of the SNET II Shares at the exclusion of any other representations, whether express or implied.

The Company shall not be bound with respect to the sale of the SNET II Shares unless and until the share purchase agreement is signed. 

This letter shall be governed by, and construed in accordance with, the laws of France.

All disputes arising out of or in connection with this letter, including all disputes concerning the validity or interpretation of this letter shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by three arbitrators appointed in accordance with the said rules. The seat of arbitration shall be Geneva (Switzerland). The language used in the arbitration proceedings shall be English. The final award of the arbitral tribunal shall be rendered in English.
Nanterre, April 28, 2009

	
	Charbonnages de France

Daniel Cadoux

Appointed liquidator (Liquidateur)




Annex 3.4a – Individual values

Individual values according to § 3.4 of the MoU: 

- Consideration payable by E.ON to EnBW for the granting of the EnBW Drawing Rights I, offset against the consideration for granting the E.ON Drawing rights EUR …
- Value of Power Plant: EUR : ….
- Equity Value for 35% of SNET EUR ……. Compensation for SNET I shares EUR …. and for SNET II shares EUR ……. 

- Value of the termination of the EDF-SNET PPA Contract by December 31, 2009 according to its "clause de sauvegarde: ……..

Annex 3.4b
Valuation Instruction Letter

Valuation Assumptions

· Valuation Methodology: The valuation methodology that served as the basis for the valuation discussions between the Parties is the discounted cash flow method (“DCF”) using after-tax cash flows discounted at a mutually agreed after-tax weighted average cost of capital (“WACC”) for the entire remaining life-time of the various assets comprised in each Portfolio. All individual assets from both Portfolios are valued separately. 
……………
· Specialties in the valuation of SNET: Given the joint ownership of SNET both parties agreed to proceed in the following way with regards to the valuation of SNET: Both parties valued the assets of La Snet separately. The assets consist on the one hand of the power plants in France. In addition to this the valuation includes the cancellation of the Clause de Sauvegarde, the EDF Contract until 2009, the ….. 
With regard to the valuation of clause de sauvegarde, basis for evaluation is the relevant content of Avenant no 3 to the contract of SNET with EDF (Chapitre II-Mecanisme de Sauvegarde)
…..
