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1. General Deal Structure

[image: image5.jpg]EDF and EnBW, on the one hand and the E.ON on the other hand, entered into a memorandum of understanding on 28 April 2009 to organize different transactions between the parties:

(i) the reciprocal granting of drawing rights in the generation capacity of power plants to be carried out by means of a swap transaction between E.ON and EnBW (the Drawing Rights Swap Transaction
), 
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(ii) the transfer of power plants, the granting of drawing  rights and shareholdings (including the SNET I Shares) to be carried out by means of separate transactions within the overall framework of a swap transaction between EDF and E.ON (the Asset Swap Transaction
), and 
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(iii) the transfer of the SNET II Shares (the Cash Transaction). CdF confirmed its interest in selling the SNET II Shares in a confirmation letter dated 28 April 2009 attached as schedule 3.3 (iv) to the Memorandum of Understanding 2009.

The transactions are entered into in the context of E.ON’s obligation towards the European Commission on the divestment of E.ON’s extra-high-voltage transmission system and of approximately 4,800 MW of its power generation capacity. This agreement is subject to the condition precedent of the European Commission’s approval.
The transfer of SNET I &II shares is subject to a decision of the French government pursuant to the Decree (Décret) 195353-707 issued on 9 August 1953 regarding the economical and financial control from the French State.

2. EFR involvement
EFR is not involved in the Drawing Rights Swap Transaction.
On the other hand, EFR will be the E.ON counterparty in the Asset Swap Transaction for the French leg. The consequences are: (i) EFR will acquire the 18.75 % of SNET shares from EdF
, and (ii) EFR will be assigned, in the place of EdF, in the financial VPP contract between EdF and Snet
 called the “clause de sauvegarde” (cds). 
The third part of the deal, the Cash Transaction, will complete the acquisition by EFR of 35% of Snet shares through the purchase of 16.25 % Snet shares from Charbonages de France
.

The internal EFR process for the acquisition of 35.0 % of Snet shares is not problematic, once all precedent conditions are fulfilled, the path is:

1. Information to CCE done on 16th June’s work council meeting. A consultation is not necessary as no change in the control of the company occurs.

2. Approval by EFR’s Management Board.
3. Approval by EFR’s Supervisory Board. 
4. Information of SB SNET (ex post)
On the other hand, the assignation and finalization of cds is a more complicated question that will be analyzed in the following part of this document.
3. Clause of Sauvegarde withdrawal Phase I: The assigment
The finalization of the (cds) has been negotiated as a necessary part of the deal. The opinion of our legal advice is that the Work Council has to be consulted prior to any termination of cds. In consequence and to avoid the complexity of a consultation process that could block the entire White deal, the assignment is the following mechanism for treatment of the cds:

Assignment of all the rights and obligations of EDF under the 1996 Agreement to E.ON (France) as from 1 January 2010 (including the right to receive termination payment (if any), but excluding payments due prior to 1 January 2010)

To obtain the Assignment, E.ON France S.A.S. will pay EdF 105 m€. 

Normally the assignment of a contract has to be accepted by the counterparty. Initially Snet will not be consulted about it acceptation, in consequence the proposed assignment is imperfect and EDF will be kept in the relationship between Snet and E.ON. That is accepted by EDF because different clauses cover the risk for EDF in case SNET decides to claim for payments from EDF instead of from E.ON.

Once the White-closing is done, Snet will be asked about acceptation of the assignment. If Snet accept it, the relationship between EdF and Snet will finish at December 31st 2009. All rights and obligations deriving from the cds will have to be transferred to E.ON France.

The Work’s Council of Snet could be informed ex-post about the assignment to E.ON France of cds.

4. Clause of Sauvegarde withdrawal Phase II: The finalization or status quo
Once the assignation has been finalized with the Snet acceptation, E.ON could choose between two alternatives:
1. Termination: Snet buys back the obligations under the cds from E.ON France, thus terminates the contract.
2. Remaining in status quo: Snet doesn’t buy the cds to EFR that maintain rights and obligations.

4.1. Termination 
The termination of the cds will be performed by an agreement between EFR and Snet on the amount that Snet has to pay for settling the obligations under the contract.. The following questions has to be analysed in this context:

· To finalise the contract, the Work Council of Snet has to be consulted. The normal consultation process takes three to four months, at least two meetings have to take place. The participation of experts appointed by trades unions can hardly be avoided.
· It is expected that Snet has to pay an amount to finalize the cds. This amount will be accounted in French GAP as a contract finalisation indemnity that will create a tax profit. On the other hand; the “interessement” will be impacted negatively for the year, and positively up to 2019 with the liberalisation of the capacity.
· Whether the amount to be paid by Snet is not the same that the 105 m€ paid by EFR to EdF for the adquisition of the cds rights, a profit or a write-off would have to be considered in the EFR accounts. 

4.2. Remaining in status quo

Whether the final decision is not to finalise the contract, the consequences are as follows:

· It is not necessary to involve the work council neither for consultation nor for information.
· No initial tax loss would occur on SNET-level, however level margins might be the consequence of adjustment payments to EFR. 
· EFR will have to depreciate the contract value over time. This might be set of by profits deriving from adjustment payments form EFR. Once both companies will be joining a common tax grouping the effects from the payments will neutralize directly, thus leaving the depreciation as net impact. However the disadvantage of an earlier tax credit received in 4.1. will remain which can be estimated as a two-digit million €-amount.

· It is necessary to maintain an interface between EFR and SNET to arrange the monetary flows from cds and arrange a risk hedging on EFR-level as the position will continue to be considered as hedged from SNET´s perspective but is not from a group´s perspective.
4.3. Economics

· The capacities bound by the cds show as follows: 
· 2010: 1,136 MW

· 2011-2015: 990 MW

· 2016-2019: 590 MW.
All capacities are coal-fired.

· Regarding the current MTP (2010-12) the cds has the following impacts:

· Economic Generation of 4.9, 4.0 and 3.9 TWh with a gross margin of 81.6, 74.9 and 73.4 M€.

· High negative mark to market values with impact on gross margin of ‑33.1, ‑26.2 and ‑21.1 M€.  
4.4. Capacity Exposure

· As currently no hedging approach has been applied to the capacities bound in the cds has been approved, the position can be considered as open from a group´s point of view. This is based on the assumption that the value set in the MoU between E.ON will not change anymore. From a legal perspective the position will be transferred to E.ON presumably latest with signing.

· The risk of a position is measured by the Profit-at-Risk (PaR), thus the possible change of the value of an open position due to market price changes. As of June 26th 2009 the PaR-value of the cds shows as follows (in €):

[image: image1.emf]Year Coal GO/FO Carbon Clean Dark Spread Clean Spark Spread Total

2010 0 0 0 29.585.642 0 29.585.642

2011 0 0 0 42.424.688 0 42.424.688

2012 0 0 0 190.293.230 0 190.293.230

PaR (cds)


This calculation has been carried out by using the following liquidity assumptions for the different delivery years:
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· To encounter the risk a hedging approach has been set up, which is basically proposing a linear marketing until the beginning of the delivery year. The details are set out in the following table:
[image: image3.emf]Due date

2010 2011 2012

31.07.2009 100,0% 100,0% 100,0%

31.12.2009 15,0% 70,0% 80,0%

31.12.2010 0,0% 6,5% 40,0%

31.12.2011 0,0% 6,5%

31.12.2012 0,0%

Position open of delivery year (in %)


In addition to closing the positions by forward power and the respective coal- and CO2-operations BU France might sell ancillary services limited to the first forward year. This limitation is necessary as a transfer of the capacities under a group standard Transfer Price Agreement (TPA) to E.ON Energy Trading (EET) is planned lastet by the end of 2010, leaving the responsibility of the portfolio management to the group´s trading unit. 

The outlined proposal has been approved by the Risk Committee of BU France as well as by the Board of E.ON France. After the alignment with EET the approval by the Risk Committee of MU CE is under preparation. In a last step the Risk Committee of E.ON AG will be informed.   
5. Action Plan (Responsibilities & Planning)

· Risk Management (PU)
1
Presentation in RC EEA (26. Jun 09)

2
Finalization of hedging approach BU France /Communication to EEA (8. Jul 09)

3
Alignment of approach with EEA (10. Jul 09)

4
Alignment of approach with EEA (15. Jul 09)

5
Presentation to EET portfolio risk / strategy
(15. Jul 09)

6
Presentation to BoM BU France (20. Jul 09)

7
Discussion with CC - commodity risk-management (21. Jul 09)

8
Presentation in IC EET (22. Jul 09)

9
Presentation in RC BU France (23. Jul 09)

10
Written approval by RC EEA
( 3.Sep 09 ) 
11  (at least) Information of RC E.ON AG (tbd) 
1 2 
Start of hedging (Latest with White-signature)

· termination vs remaining in status quo and process definition(AH)

1. Task force creation (Human Resources; Finances; Strategy; Asset Management) (31. Aug 09)

2. Snet CdS evaluation (15 Sep 09)

3. Task force conclusions on alternatives for cds (21. Sep 09)

4. Presentation of Task force conclusions for EFR’s MB decision (28. sep)
5. Process implementation (tbd)
6. Attachments
· Edmondo_White-Grey_MOU_April 28 final.SNET
· Agreement Assignment
· Freshfield Memo re CdS (300609)
· Share Sale and Purchase Agreement (35% of SNET)

� The Commitments further provide for the granting of drawing rights in E.ON’s interest in the generation capacity of the nuclear power plants Gundremmingen B and C, Krümmel and Unterweser by E.ON.





EnBW is interested in obtaining from E.ON drawing rights of 2/15 of the total capacity of Gundremmingen B, 2/15 of the total capacity of Gundremmingen C, 4/15 of the total capacity of Krümmel and 1472/20175 of the total capacity of Unterweser (in each case as generally described in the Heads of Terms and further specified in the relevant drawing rights agreements, resulting in an overall generation capacity of currently 800 MW). E.ON is interested in obtaining from EnBW portfolio drawing rights in France resulting in a generation capacity of currently 800 MW (as further described in the Heads of Terms). 





� EDF is interested in acquiring E.ON’s interest in the hard coal power plant Rostock (256 MW) together with an electricity delivery agreement for the time period from the closing of the transaction until June 30, 2010 and for the provision of a drawing right in the lignite power plant Buschhaus (159 MW).





E.ON is interested in acquiring approximately 18.75% of the shares in Société Nationale d’Électricité et de Thermique, EDF shall, in collaboration with E.ON, ensure that the currently existing 1996 EDF-SNET PPA Contract be terminated by December 31, 2009, especially as regards the ‘clause de sauvegarde’.


� As per Share SALE and PURCHASE AGREEMENT In respect of approximately 35% of the share capital of  SNET


� As per ASSIGNMENT AGREEMENT Relating to the Agreement for the Sale of Electricity entered into on July 1, 1996 between SNET and EDF


� Included in the same SPA of note 3
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