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	Management Board Decision

	on:
	28/09/2009

	
	


	Author:
	A.Haya

	
	

	Subject:
	President Report to shareholders dated September 25th, 2009  

	

	Purpose:

	In December 2008 E.ON applied for a tax ruling from the French tax authorities in order to ensure that any interest cost in connection with the acquisition of 65% shares in SNET will be tax deductible in a French tax grouping. The objective was to be granted with an exemption of the “Rule Charasse” which limits the deductibility of interest cost in case of a intra-group acquisition unless the transfer is done without undue delay after the acquisition from a third party.

Without having received any tax ruling the acquisition of the SNET shares by E.ON France from E.ON Europa (EE), Madrid, has been performed on July 1st 2009, as not tax grouping could have been set up between EE and SNET due to the different states of domicile. At this time it was advisable to fully debt finance the acquisition (by a loan handed out by Aviga GmbH) as the debt financing would be accepted regardless of the decision on the tax ruling for a period of three months, i.e. even the debt to equity-rule would not limit the deductibility of interest on the level of EFR. However, after this period only a equity financing could ensure that in the case of a deny of the tax ruling no non-deductible interest costs could be declared for a period of 9 years following the transfer. I.e. in case of a negative tax ruling, E.ON France will not be able to deduct any interest cost unless either (i) the debt has been converted into equity or (ii) it would be decided that SNET will not be part of the EFR-tax grouping. 

In case the tax ruling will grant an exemption from the “Rule Charasse” to E.ON France the equity could be reconverted into debt up to the levels allowed by the debt to equity-rule without limiting the tax deductibility, especially a set-off with positive results from SNET. 

Therefore, in line with the recommendation of the French legal and tax advisors (Shearman) it is advisable to convert the debt into equity prior to the end of September. The financing costs will then be deductible on the level of E.ON Energie AG or E.ON AG.

Procedure:

· EFR will repay the loan to Aviga GmBH (approx. 668.850.000,0 € plus accrued interest) as of September 30th 2009.

· E.ON Energie AG will hand out a new loan of 668.851.000 € to EFR. 

· The E.ON Energie AG loan will be converted into equity on September 30th by way of set–off against a receivable. The equity will be increased by issuing 6.688.500 new shares with a nominal amount of 100 Euro. The price / share will be 1.000 Euro, i.e. each share will have a share premium of 900 Euro which will be recorded in the share premium account.

· E.ON Ruhrgas (ERG) will waive its subscription right. The participation will dilute to less than 5%. This will make dividend payments to ERG subject to the French withholding and business tax. 

In accordance with the law and the by-laws of the company E.ON France SAS, the approval of such operation is within the field of competence of the meeting of shareholders. 
The proposal of the management board is to call a shareholder’s meeting  on September 30th 2009 and to approve  the President’s report to the shareholder’s meeting which will include the following operations : 

· a capital increase in cash of an amount of 66,885,100 euros in order to increase it from 6,535,000 euros to 73,420,100 euros, through the issuance of 668,851 new shares ; 

· a capital increase reserved to the employees ;

· update of the by-laws of the Company.

Attachments
· President Report to the shareholder’s meeting
· the text of the proposed resolutions for shareholder meeting; and 

· the draft of the new Company’s by-laws.

The special report issued by the statutory auditor on September 25, 2009 regarding the capital increase reserved to the Company’s employees; will be finished and sent before the shareholder meeting.


	

	Decision/Information:

	The EFR Management Board grants approval to the President’s report to the shareholder’s meeting dated September 25th, 2009 which includes the following proposals:

· a capital increase in cash of an amount of 66,885,100 euros in order to increase it from 6,535,000 euros to 73,420,100 euros, through the issuance of 668,851 new shares ; 

· a capital increase reserved to the employees ;

· update of the by-laws of the Company.

The Management Board asks the President to call a shareholder’s meeting on September 30th, 2009.  The Management Board shall submit its decision to the Supervisory Board before the holding of the shareholder’s meeting.
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