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	SNET claim against Polish treasury


	( Anrede und Fließtext


1. Background description
With the date of February 15th, 2001, SNET S.A. (SNET) acquired a stake of 69.58 % of Elektrocieplownia Bialystok S.A. (Bialystok) from the Polish Treasurer. The company is situated in Bialystok, the capital city of Podlachie province in the north-eastern part of Poland, accounting for about 290,000 inhabitants. Bialystok disposes of a coal fired generation capacity of 167 MWel and 557 Mth delivering approximately 0.4 TWh of power and 1.1 TWh of heat p.y.

Following the share purchase agreement and its amendment dating from February 15th, 2006, SNET entered into the obligation of investing 55.0 Mio. € in Bialystok´s assets in the 66 months following the acquisition. It was agreed that an insufficient engagement would lead to a payment of SNET to the Polish Treasurer amounting to the difference of 55 Mio. € and the investments performed.

After the period set up in the share purchase agreement SNET and the Polish Treasurer performed both audits of the investments with different outcomes. While SNET took the position that the full amount has been placed accordingly the Polish Treasurer concluded that an amount of 24.3 Mio. € would be due. However SNET provisioned this amount in its accounts (French GAAP and IFRS) in 2006.

This dissent lead to call an arbitration procedure at the court of the Polish National Chamber of Commerce which began in early 2008 and came to a judgment on January 7th, 2009, by which SNET is condemned to pay the 24.3 Mio. € plus an accrued interest of 6.2 Mio. €. An as early ruling was not anticipated by E.ON France as at least a more detailed explanation of the position taken by the Polish Treasurer was awaited after SNET presented an extensive document to the court outlining several arguments and calculations that underpin SNET´s position.

2. Legal Evaluation 

The factual basis for the demand, i.e. the amount of the financial claim made by the State Treasury, consisted of the failure to perform the Guaranteed Investments in total according to the calculation of the value of the performed Guaranteed Investments in the fixed assets of EC Białystok S.A. presented in a Final Report on the Performance of the Guaranteed Investments prepared by an external auditor.

SNET requested that the demand be rejected as lacking factual and legal grounds based on the following grounds: 

- the amount of the pursued claim may not be justified considering the amount of the Guarantee Investments performed as at 15 August 2006, and it does not account for capital investments (the buy-back of shares in EC Białystok S.A. from the State Treasury, and the buy-back of employee shares),

- the value of the performed Guaranteed Investments and the degree of their performance, which, as at the date of filing the claim, considerably exceeded EUR 55,000,000 was dependant on the principles of good management, rationality and due care for the interests of the Company, 

- the State Treasury, through its authoritative actions, indirectly limited the possibility of performing the Guaranteed Investments,

- considering the nature of the guarantee payment, the provisions of the Civil Code on contractual penalties may be applied; these provisions enable the amount of the guarantee payment to be revaluated if the obligation has been performed to a considerable extent, and in our case if the Guaranteed Investments were fully performed at the date of filing the demand – accordingly, the interests of the State Treasury were not violated.

This last ground is the main legal argument of SNET’s request.

But sharing SNET’s opinion means for the arbitrators a contestation of the policies of the State Treasury concerning the manner of drafting privatisation contracts which have not been questioned before. 

Finally, the sentence rejects one by one all arguments by demonstrating the SNET’s incapacity to justify the non performance of the guaranteed investments.

3. Settlement

To stop the course of the interests, payment of the 30,5 M€ was decided and done on February 16th, 2009.

Opinion from Polish lawyers was asked to evaluate the opportunity of appealing against the decision of the arbitration court.

The conclusion was clear : few chances to win an appeal against the decision before an ordinary Polish Court and no real possibilities to challenge such decision before a European court. Finally, any proceedings on the basis of an alleged discriminatory treatment in the sense of the Agreement on the support and mutual protection of investments were not very promising.

On March 30th, 2009, decision was taken by the EFR management board not to appealing against the decision.
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