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THIS CONTRACT is made                      day of December 2009
BETWEEN:

Société Nationale d'Electricité et de Thermique, a company having its registered office at 2, rue Jacques Daguerre, 92565 Rueil-Malmaison, France (“Buyer”).  Registered in France No. 399 361 468 RCS.

And

E.ON Energy Trading SE, a company having its registered office at Holzstrasse 6, 40221 Düsseldorf, Germany (“Seller”).  Registered in Germany No. HRB 61123.

each referred to herein as a "Party" and together the "Parties".

WHEREAS: 

Buyer desires to purchase Coal and Seller wishes to sell Coal in accordance with the terms set out in this Contract.  All Coal mined outside of France, other than (i) Coal which is outside of the SCoTA Specification in parcels of up to 12,000 Tonnes up to a maximum of 60,000 Tonnes during a calendar year (ii) coal fines coming from screening operations and (iii) Coal which is presently supplied to Provence 4 by EDF Trading Ltd, that is burnt in a Power Station shall be supplied by Seller.
IT IS HEREBY AGREED AS FOLLOWS: 

1. DEFINITIONS AND INTERPRETATIONS

Definitions

1.1 In this Contract (including the Recital and the Appendices) the following words and expressions have, except where the context otherwise requires, the respective meanings shown opposite them below:

“Adjusted Price”
shall bear the meaning ascribed to it in Clause 7.2;

“Alternative Coal”
shall bear the meaning ascribed to it in Clause 4.2;

“Alternative Price”
shall bear the meaning ascribed to it in Clause 4.3;

“API2 Index”
API 2 means the official monthly index API 2, in USD, as published monthly in Argus/McCloskey's Coal Price Index Report under the heading "Monthly Coal Price Indexes API 2 (CIF ARA)" which is compiled from weekly averages of (i) the Argus CIF Rotterdam assessment as published in both Argus Coal Daily International and Argus Coal Daily on Friday (dated the next Business Day) and (ii) McCloskey's North West European steam coal marker as published in both McCloskey's fax on Friday (dated Friday) and the fortnightly McCloskey's Coal Report (dated every other Friday); provided that if the Argus/McCloskey's Coal Price Index Report ceases to publish such index for the month(s) concerned the Parties shall agree on an appropriate alternative published market price index for delivery concerned.

“As Received”
shall mean the basis on which the sample of Coal is analysed containing total moisture in the sample as received in the laboratory, according to International Standards, and the results are reported as a weight percentage of the sample weight;

“Barge”
shall mean a non-sea going vessel owned or chartered by Buyer for the transportation of Coal from a Load Port;
“Base Price”
shall bear the meaning ascribed to it in Clause 7.1;

“BWAD”
shall mean brackish water arrival draught;

“Carrying Vessel”
shall mean a vessel chartered by Seller for the carriage of the Coal to the Discharge Port;

“Certificate of Analysis”
shall mean a document issued and signed by an independent inspector, as nominated in Clause 10.1, certifying that the shipment of Coal has been sampled and analysed in accordance with ISO standard methods and showing the results of such analysis as set out in Appendices 1, 2, 3 and 4;

“Charter Party”
shall mean the document containing details of the shipping contract for the transportation of Coal by the Carrying Vessel;

“Coal“
shall mean coal from complying with the quality parameters set out in Appendix 1;

"Competent Authority"
shall mean any court of competent jurisdiction and any local or national agency, authority, department, inspectorate, minister, ministry, official or public or statutory person (whether autonomous or not) of, or of the government of France, Germany or the European Union or any recognised stock exchange;

“Contract Year 1”
shall mean the period from 1st February 2010 to 31st December 2010;

“Contract Year 2”
shall mean the period from 1st January 2011 to 31st December 2011;

“Contract Year 3”
shall mean the period from 1st January 2012 to 31st December 2012;

“DES”
shall bear the meaning as defined in INCOTERMS 2000 as amended from time to time;

“Demurrage”
shall mean the agreed liquidated damages payable by Buyer to Seller where the time for discharging exceeds the Laytime allowed in accordance with Clause 6.13;

“Despatch” 
shall mean the amount payable by Seller to Buyer if discharging of the Carrying Vessel is completed before Laytime in accordance with Clause 6.13 has expired;

“Discharge Port”
shall mean the ports of Fos-sur-Mer (France), Sète (France), or Le Havre (France) or other ports as defined in Clause 6.4;

“DOC”
shall mean the Document of Compliance issued to a Company which complies with the requirements of the ISM;

“Draught Survey”
shall mean the survey undertaken at the Load Port or Discharge Port to determine by means of draught measurement, the weight, in metric tonnes, of Coal on board the Carrying Vessel or Receiving Vessel;

“ETA”
shall mean the estimated time of arrival of the Carrying Vessel at the Discharge Port;

“Euro”
shall mean the lawful currency of France and Germany;

“Event of Default”
shall bear the meaning ascribed to it in Clause 13.1;

“Event of Force Majeure”
shall bear the meaning ascribed to it in Clause 16.1;

“Exchange Rate”
shall mean the quarterly arithmetic average of the exchange rate USD/EUR as published by the Central European Bank;

“FOB”
shall bear the meaning as defined in INCOTERMS 2000 as amended from time to time;

“Free Pratique”
shall mean a clean bill of health for the Carrying Vessel and crew;

“FWAD”
shall mean freshwater arrival draught;

“Good Industry Practice”
shall mean the exercise of that degree of skill, diligence, prudence and foresight, which would reasonably and ordinarily be expected, from a skilled and experienced operator engaged in the same type of undertaking under the same or similar conditions;

“IACS”
shall mean the International Association of Classification Societies Ltd;

“IMO”
shall mean the International Maritime Organisation;

“Information”
shall bear the meaning ascribed to it in Clause 18.1;

“ISM”
shall mean the International Management Code for the Safe Operation of Ships and for Pollution Prevention;

“ISPS”
shall mean the International Code for the Security of Ships and of Port Facilities;

“ISSC”
shall mean the International Ship Security Certificate;

“Laycan”
shall mean the period between the earliest and latest dates inclusive on which the Receiving Vessel should be ready to load at the Load Port;

“Laytime”
shall mean the time allowed for the Carrying Vessel’s cargo to be discharged at the Discharge Port without incurring Demurrage;

“LOA”
shall mean the overall length of the Carrying Vessel;

“Load Port”
shall mean the ports of Antwerp (Belgium) or Dunkirk (France);

“Loading Cost”
shall mean the cost applied for loading the coal into the Receiving Vessel at the Load Port as set out in Clause 7.4;

“NAR”
shall mean net As Received;

“Notice of Readiness”
shall mean the notice given by the Carrying Vessel that it is ready to discharge the Coal and that given by the Receiving Vessel that it is ready to load the Coal;

“OBO”
shall mean an Ore/Bulk/Oil multi purpose carrier;

“Port Agent”
shall mean the agent nominated by Buyer at the Discharge Port and Load Ports;

“Power Station”
shall mean any of the power stations of Hornaing (France), Huchet (France), Lucy (France) and Provence (France);
“Reasonable Prudent
shall mean that the Party acts in accordance with Good Industry 

Operator” 
Practice;

“Receiving Vessel”
shall mean a Barge, Train or Truck chartered by Buyer for the carriage of the Coal to a Power Station;

“SATPMSHEX”

shall mean Saturday afternoons, Sundays and holidays excepted;
“SHINC”
shall mean Sundays and holidays included;

“Shipping Documents”
shall mean those documents listed in Appendix 5;

“SSHEX”
shall mean Saturdays, Sundays and holidays excluded;

“SWAD”
shall mean salt water arrival draught;

“Tonne”
shall mean a tonne of 1,000 kilogrammes;

“Train”
shall mean a train contracted by Buyer for the transportation of Coal from a Load Port;

“Truck”
shall mean a truck contracted by Buyer for the transportation of Coal from a Load Port;
“US$”
shall mean the lawful currency of the United States of America;

“UUIWCTAUTC”
shall mean unless used in which case time actually used to count;

“WLTHC”
shall mean from water line to top of hatch coming (the distance); and

“WWD”
shall mean weather working days, which are working days when it is possible to discharge or load Coal without the interference of weather.

Interpretations

1.2 References in this Contract (including the Recital and Appendices) to:

1.2.1 Clauses or the Appendices are, unless otherwise specified, references to Clauses and the Appendices to this Contract and the Appendices to this Contract form part of this Contract;

1.2.2 any statutory or other legislative provision shall be construed as including any statutory or legislative modification or re-enactment thereof, or any provision enacted in substitution therefor;

1.2.3 the word person or persons or words importing persons include, without limitation, individuals, partnerships, corporations, government agencies, committees, departments, authorities and other bodies, corporate or unincorporated, whether having distinct legal personality or not;

1.2.4 Buyer or Seller includes any assignee or successor in title to Buyer or Seller respectively where any assignment or novation is in accordance with this Contract;

1.2.5 any contract or instrument shall include such contract or instrument as it may from time to time be amended, supplemented or substituted;

1.2.6 an agreement also includes a concession, contract, deed, franchise, licence, treaty or undertaking (in each case, whether oral or written);

1.2.7 law includes any constitution, decree, judgement, legislation, ordinance, order, regulation, statute, statutory instrument, bye-law, treaty or other legislative measure in any jurisdiction or any present or future directive, regulation, request, injunction, or requirement of any Competent Authority (in each case, whether or not having the force of law but, if not having the force of law, the compliance with which is in accordance with the general practice of persons to whom the directive, regulation, request or requirement is addressed); and

1.2.8 a person shall be taken to have control of another person where he would have control of that person for the purposes of Section 416 of the Income and Corporation Taxes Act 1988.

1.3 Headings are for ease of reference only.

1.4 Where the context so admits, words importing the singular only will include the plural and vice versa and words importing neuter gender will include the masculine or feminine gender.

2. DURATION
2.1 This Contract shall become effective upon its execution by both Parties

2.2 This Contract shall extend from 1st February 2010 and terminate on 31st December 2010, unless terminated earlier in accordance with the provisions of this Contract.  In respect of payments this Contract will remain in force until fulfilment of all obligations by the Parties. Subject to the previous approval of the Board of Directors of Buyer, the duration of this Contract shall be automatically extended and shall terminate on 31st December 2012. This approval shall be notified no later than 30th June 2010.        
2.3 Subject to mutual written agreement between the Parties, the duration of this Contract may be extended. 
3. SUPPLY AND TONNAGE

3.1 Seller shall sell and deliver with full title guarantee the quantity of Coal to be delivered free and clear of all interests, charges, encumbrances, pledges, liens, equities or any other adverse claims whatsoever and Buyer shall purchase Coal on the terms of this Contract.
3.2 Seller shall supply Coal to Buyer in order to meet Buyer’s international coal demand.  Each month, Buyer shall notify Seller by facsimile or e-mail of the indicative expected international coal demand for at least the 6 following months. 
3.3 The estimated international coal demand to be burnt at the Power Stations during Contract Year 1 is 2,500,000 Tonnes of Coal, +/-30% tolerance.  Subject to mutual written agreement between the Parties, the tolerance permitted under the terms of this Contract may be extended.
3.4 Buyer shall notify Seller by facsimile or e-mail of the indicative expected international coal demand for Contract Year 2 no later than 30th June 2010. 
3.5 Buyer shall notify Seller by facsimile or e-mail of the indicative expected international coal demand for Contract Year 3 no later than 30th June 2011. 

3.6 Seller shall supply the Coal to Buyer on an FOB basis to the Load Ports of Antwerp and Dunkirk and on a DES basis to the Discharge Ports of Fos sur Mer, Sète, and Le Havre.  Subject to mutual written agreement between the Parties, other ports may be used with conditions to be negotiated.         

4. SOURCE

Source of Coal

4.1 All Coal sold and supplied by Seller to Buyer under this Contract shall be in accordance with the specifications and description as per Appendix 1.  Unless otherwise agreed, Seller will provide a range of Coal qualities from South Africa, Colombia and Russia.  Coal from other locations will require prior written agreement from Buyer.

4.2 Buyer may notify Seller by facsimile or e-mail of their requirement for coal outside of the specifications and description as per Appendix 1 (“Alternative Coal”).  Examples of Alternative Coal are described in Appendices 2, 3 and 4.
4.3 The price of any Alternative Coal offered by Seller shall be the price, mutually agreed between the Parties, paid by Seller at the time of purchase (“Alternative Price”) as adjusted by Clause 7.3.

5. RISK AND TITLE

5.1 The risk and title in each DES shipment of Coal shall pass to Buyer as the Coal progressively passes the Carrying Vessel’s rail at the Discharge Port.

5.2 The risk and title in each FOB shipment of Coal shall pass to Buyer as the Coal progressively passes the Receiving Vessel’s rail at the Load Port.

5.3 For the avoidance of doubt, Seller shall indemnify Buyer from any claims, actions, liabilities, losses, damages and costs to Coal while title and risk of loss or damage to the Coal, is vested in the Seller.

6. SHIPPING

6.1 Each DES shipment of Coal to the Discharge Port shall be the responsibility of Seller.  Seller shall arrange the shipment of Coal deliverable hereunder on a bill of lading which shall be subject to English law and jurisdiction and which complies with IMO standard practice. 

6.2 Seller warrants payment of freight due to the shipowner in accordance with the terms of the prevailing Charter Party.
Ship Arrival

6.3 On or before the 15th day of the month 2 (two) months prior to delivery, the Buyer shall notify the Seller by facsimile or e-mail, of the monthly quantities required for each of the Load Ports and of any Alternative Coal required for that delivery month. Seller will forecast in the contracts of affreightment options for Antwerp and Dunkirk.
6.4 On or before the 15th day of the month 3 (three) months prior to delivery, the Buyer shall notify the Seller by facsimile or e-mail, of the monthly quantities required for the Discharge Port and of any Alternative Coal required for that delivery month.  Seller will forecast in the contracts of affreightment options for Fos-sur-Mer, Sète, Le Havre or any other ports to be agreed.

Notification of Discharging

6.5 Seller or the Port Agent shall provide Buyer by facsimile or e-mail no later than 7 (seven) calendar days prior to arrival at the Discharge Port, the Carrying Vessel’s name, year built, flag, LOA, breadth, expected Discharge Port arrival draught, the number and dimensions of hatches and holds, approximate tonnage of Coal and a copy of the ISPS, ISM, DOC and class certificates.  Buyer shall accept the nomination within 24 hours SSHEX upon receipt of Seller’s complete nomination within Buyer’s working hours Monday to Friday 09:00 to 17:00 CET by facsimile or e-mail.  Seller shall give notice by facsimile or e-mail of any intention to substitute the nominated Carrying Vessel with another Carrying Vessel of similar size and classification at least 7 (seven) calendar days prior to the arrival at the Discharge Port, which shall be subject to Buyer’s acceptance within 24 hours SSHEX upon receipt of Seller’s complete nomination within Buyer’s working hours Monday to Friday 09:00 to 17:00 CET by facsimile or e-mail.

6.6 Seller shall provide to Buyer and/or their appointed agents at the Discharge Port by facsimile or e-mail updates of the Carrying Vessel’s expected time and date of arrival at the Discharge Port in the form of 7 days, 5 days, 3 days, 48 hours and 24 hours notice.
6.7 As soon as possible after completion of loading of the Carrying Vessel Seller shall send to Buyer by facsimile:

6.7.1 the quantity of Coal loaded as stated on the bill of lading determined in accordance with Clause 9; and

6.7.2 the approximate quantity of Coal in each hold of the Carrying Vessel. 

6.8 Notwithstanding the provisions of this Clause 6, in the event that Buyer should need to change the dates and/or points of delivery, Buyer shall inform Seller and Seller shall make reasonable efforts in order to make such changes, informing Buyer of the market situation and of the expected extra costs, if any.

Discharge Port and Notice of Readiness

6.9 Buyer shall provide free of charge to Seller one safe berth at one safe Discharge Port.

6.10 Seller shall instruct the master of the Carrying Vessel to give the Port Agent 7 days, 5 days, 3 days, 48 hours, 24 hours and 12 hours notice of the Carrying Vessel’s expected time and date of arrival at the Discharge Port and any variation of more than 12 hours in the ETA.

6.11 Upon arrival at the Discharge Port the master of the Carrying Vessel shall give Notice of Readiness to discharge at any time during the day or night SHINC, High Holidays excepted, for those days listed in Appendix 6, whether in berth or not, whether in port or not, whether Free Pratique or not, and whether customs cleared or not, by email, telex, radio or telephone (and if by radio or telephone subsequently confirmed in writing) to the Port Agent.

6.12 Time taken waiting for the first available tide will be included as part of the Carrying Vessel’s voyage and not count towards turntime or Laytime even if the Carrying Vessel is already on Demurrage.  In the event that a discharging berth is not immediately available to the Carrying Vessel upon arrival, the Carrying Vessel shall wait at the customary anchorage for the Discharge Port for a vessel of its size and type.

Discharge Provisions

6.13 Each Carrying Vessel shall be discharged by Buyer at the rate per WWD of 24 consecutive hours SHINC/SATPMSHEX stated in Appendix 6, except for the holidays listed in Appendix 4, unless the vessel is already on Demurrage.

6.14 Laytime shall commence 12 (twelve) hours after a valid Notice of Readiness to discharge has been tendered and accepted in accordance with Clause 6.11 or upon commencement of discharging whichever is sooner.  If Notice of Readiness is given and the Carrying Vessel is not ready in all respects to discharge, Laytime shall commence only once the Carrying Vessel is ready in all respects to discharge.  Notice of Readiness shall not be re-tendered by the Carrying Vessel.  Should time be lost for any reason which is the fault of the Carrying Vessel or Seller or representative of Seller, such time lost shall not count as Laytime or for Demurrage, unless the Carrying Vessel is already on demurrage.

6.15 The stevedores are under the direction and control of the master of the Carrying Vessel.  Neither Party shall be responsible for any act or omission of the stevedores at the Discharge Port.  In the event of any claim against the stevedores at the Discharge Port, Buyer shall assist Seller in obtaining prompt settlement of any claim from the stevedores.

6.16 Seller shall ensure that the Carrying Vessel is fully available to Buyer day and night SHINC for discharging and that Buyer shall have full use of permanently fixed lighting as onboard and services, including those of the officers and crew, on board the Carrying Vessel.

6.17 Time taken awaiting pilot on inward passage, waiting for first available tide or to shift from pilot station or anchorage to berth, and opening of the Carrying Vessel’s hatch covers shall not count as Laytime or for Demurrage, unless the Carrying Vessel is already on demurrage.
6.18 Any taxes and/or dues, including all port charges, chargeable on the Carrying Vessel shall be payable by the shipowner or Seller.

6.19 Any stoppage or delay in discharge after the Carrying Vessel has berthed due to strikes, accidents or any other cause whatsoever beyond Buyer’s reasonable control shall not count as Laytime unless the Carrying Vessel is already on Demurrage.  Notwithstanding the aforementioned.  Breakdowns (electric/maintenance, etc) of the unloading equipment are excluded from the above mentioned stoppages.

6.20 Discharge shall be deemed to be complete and Laytime or Demurrage shall cease to run when the entire shipment of Coal in the Carrying Vessel has been discharged and all discharge equipment has been removed from the holds and deck of the Carrying Vessel.

Demurrage and Despatch

6.21 If the time taken for discharge at the Discharge Port exceeds the Laytime allowed in accordance with Clause 6.13, Buyer shall pay to Seller Demurrage in respect of such time at the rate pro rata per 24 (twenty four) hours as per Seller’s nomination of the Carrying Vessel.  Upon receipt of Seller’s original invoice and customary supporting documents, Buyer shall pay to Seller the agreed amount for Demurrage.

6.22 If the time taken for discharge at the Discharge Port is less than the Laytime allowed in accordance with Clause 6.13, Seller shall pay to Buyer Despatch at half the Demurrage rate in respect of any time saved at the rate pro rata per 24 (twenty four) hours.  Upon receipt of Buyer’s original invoice and customary supporting documents, Buyer shall have the right to deduct such agreed amount for Despatch from the payment to Seller.

6.23 Seller shall use reasonable endeavours to reduce the risk of demurrage.

Loading Provisions

6.24 Buyer shall provide Seller on a weekly basis with an indicative loading schedule for the following two weeks for the Receiving Vessels.  Seller will notify Buyer within one Working Day if the proposed schedule is not acceptable for operational reasons.

6.25 The sequence in which Barges shall be loaded will be notified by the Load Port and guided by the readiness of the respective Barges to load.
6.26 Trains and Trucks will be loaded in accordance with the loading timetable previously advised by Buyer subject to the Trains arriving according to the loading timetable.

7. PRICE

7.1 The Base Price applicable shall be the average API2 Index price for the calendar quarter in which a valid Notice of Readiness to discharge or load has been tendered plus the following differentials:-
	Discharge/Load Port
	US$/Tonne

	Antwerp
	2.00

	Dunkirk
	2.00

	Fos sur Mer
	2.50

	Le Havre
	2.25

	Sète
	3.25
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The Base Price is based on 6,000 kcal/kg NAR.  The Base Price applicable to the shipment shall be adjusted pro-rata according to the actual net calorific value as determined in accordance with Clause 10 (the “Adjusted Price”):

The Adjusted Price shall be rounded to 2 decimal places and in the case of equivalence rounded up.

7.3 The price, mutually agreed between the Parties, paid by Seller for Alternative Coal at the time of purchase will be based on 6,000 kcal/kg NAR.  The Alternative Price applicable to the shipment shall be adjusted pro-rata according to the actual net calorific value as determined in accordance with Clause 10:
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The Alternative Price shall be rounded to 2 decimal places and in the case of equivalence rounded up.

7.4 Indicative (2009 rates) for the Loading Costs are as follows
	Load Port
	Loaded From
	Receiving Vessel
	€/Tonne

	Antwerp
	Stock
	Barge
	3.9175

	Antwerp
	Board to board
	Barge
	1.8280

	Antwerp
	Stock
	Train
	4.0175

	Antwerp
	Stock
	Truck
	4.0175

	Dunkirk
	Stock
	Barge
	3.7130

	Dunkirk
	Board to board
	Barge
	2.3270

	Dunkirk
	Stock
	Train
	3.8910

	Dunkirk
	Stock
	Truck
	3.8910


Seller shall notify Buyer by facsimile or e-mail of the Loading Costs for Contract Year 1 before 1st February 2010.  Seller shall notify Buyer by facsimile or e-mail of the Loading Costs for Contract Years 2 & 3 before the start of the relevant Contract Year.  Where the costs in Clause 7.4 refer to loading from stock, they shall include storage of the Coal at the Load Port for 30 days.
8. QUALITY

8.1 Seller warrants that all Coal supplied under this Contract conforms to the quality parameters and is within the rejection limits set out in Appendix 1.

8.2 Seller warrants that all Alternative Coal supplied under this Contract conforms to the quality parameters and is within the rejection limits set out in Appendices 2, 3 and 4.

8.3 Should the quality of the Coal not be within the quality parameters set out in Appendices 1, 2, 3 and 4, Buyer shall have the right to reject such Coal.  Buyer shall notify Seller whether such Coal is rejected (and shall provide written reasons in respect thereof).
8.4 The Coal to be supplied by Seller to Buyer to the Power Stations shall be substantially free of all foreign matter, including but not limited to bone slates, earth, rock, pyrite, blasting wire or wood.  In the case of substantial quantities of foreign matter being present in the Coal, all additional direct costs which have been reasonably incurred by Buyer acting as a Reasonable Prudent Operator shall be borne by Seller.
9. WEIGHT DETERMINATION

9.1 In respect of each DES shipment of Coal, Seller shall arrange and pay for an independent draught surveyor, acceptable to both Parties, to issue a weight certificate based upon the determination of weight of the shipment of Coal by Draught Survey of the Carrying Vessel at the Discharge Port.
9.2 In respect of each FOB shipment of Coal where the Receiving Vessel is a barge, Seller shall arrange and pay for an independent draught surveyor, acceptable to both Parties, to issue a weight certificate based upon the determination of weight of the shipment of Coal by Draught Survey of the Receiving Vessel at the Load Port.  As soon as possible Seller shall provide a copy of the marine surveyor’s Draught Survey report to Buyer.
9.3 In respect of each FOB shipment of Coal where the Receiving Vessel is a train or a truck, the weight of Coal on each train or truck loaded shall be based on a weight certificate based on an official railway or road weight certificate issued by the respective railway or road company.

9.4 All costs and expenses of these surveys shall be for Seller's account.
9.5 The sum of all Receiving Vessel weight certificates shall determine the tonnage of Coal delivered by Seller and received by Buyer.  Buyer shall be entitled, at his own expense, to be present at the Discharge and Load Ports.  Buyer has the right, at his own expense, to be present at the Discharging Port to check the figures used by the surveyor in determining the weight of the Coal.
10. SAMPLING AND ANALYSIS

10.1 For FOB deliveries, Seller shall arrange and pay for an independent inspector, to take a representative sample in accordance with ISO standards and to provide a representative quality analysis of the Coal in each of the shipments at the Load Port and issue a Certificate of Analysis to the Seller.  The Seller shall provide the monthly average of the Certificates of Analysis to the Buyer as soon as it becomes available.  The monthly average of the Certificates of Analysis for the shipment analyses thus obtained and subject to the provisions of Clause 10.7 shall (save in the case of manifest error) be used to determine the Adjusted Price as calculated in accordance with Clause 7.2 and the Alternative Price as calculated in accordance with Clause 7.3.  Buyer and Seller shall, at their own expense, be entitled to be present during any sampling and analysis at the Load Port and laboratory.  Sampling and analysis to be performed in accordance with ISO standards.

10.2 For DES deliveries, Seller shall arrange and pay for an independent inspector, to take a representative sample in accordance with ISO standards and to provide a representative quality analysis of the Coal in the shipment at the Discharge Port and issue a Certificate of Analysis to the Seller which the Seller shall provide to the Buyer as soon as it becomes available.  The Certificate of Analysis for the shipment analysis thus obtained and subject to the provisions of Clause 10.7 shall (save in the case of manifest error) be used to determine the Adjusted Price as calculated in accordance with Clause 7.2 and the Alternative Price as calculated in accordance with Clause 7.3.  Buyer and Seller shall, at their own expense, be entitled to be present during any sampling and analysis at the Discharge Port and laboratory.  Sampling and analysis to be performed in accordance with ISO standards

10.3 Each quality parameter set out in Part 1 of Appendices 1, 2, 3 and 4 shall be determined in accordance with the methods specified in Appendices 1, 2, 3 and 4 unless otherwise agreed in writing by the Parties.

10.4 Each quality parameter set out in Part 2 of Appendices 1, 2, 3 and 4 shall be determined in accordance with the methods specified in Appendices 1, 2, 3 and 4 unless otherwise agreed in writing by the Parties.  
10.5 Any representative sample obtained in accordance with Clause 10.1 shall be divided into 3 equal parts to provide: 

10.5.1 1 sample for shipment analysis;

10.5.2 1 sample for Buyer; and

10.5.3 1 referee sample.

10.6 The Buyer sample shall be sent to a Power Station, to be notified by Buyer, at Seller’s expense.  The referee sample shall be retained by the independent inspector in a suitable airtight container sealed and labelled and securely stored for 60 (sixty) calendar days after the Coal has been discharged at the Discharging Port or loaded at the Load Port.

10.7 In the event that Buyer or Seller wishes to challenge the result of the Certificate of Analysis made at the Discharge Port, it shall do so within 15 (fifteen) working days from the date of receipt of the Certificate of Analysis.  In such event, the referee sample shall be sent to a third independent laboratory agreed by both Parties, which shall determine the quality of the Coal and such analysis shall be used to determine the Adjusted Price in accordance with Clause 7.2 and the Alternative Price in accordance with Clause 7.3.  The costs required for such further analysis shall be borne equally between Buyer and Seller.

10.8 If Buyer believes that the Certificate of Analysis is inaccurate, or not representative of the Coal delivered, Buyer may query such Certificate of Analysis by representation in writing to Seller.  The Parties shall discuss changes, if any, which may need to be made to the sample results or to the sampling procedures at the Discharge Port.  In the absence of any agreement between the Parties either Party may refer the matter for determination by an independent expert agreed between the Parties whose decision will be final and binding on the Parties.  In the absence of any agreement within 7 (seven) working days as to the identity of the expert such expert to be appointed (at the request of either Party) by the President for the time being of the Paris Chamber of Commerce and Industry.  If sample results are shown to have been inaccurate or not representative then the Party benefiting from such inaccuracy shall make an appropriate payment to the other Party.

11. INVOICING AND PAYMENT

Procedure

11.1 Payment shall be based upon:

11.1.1 a payment of (i) 100% of the Adjusted Price or the Alternative Price on the basis of the API2 Index for the calendar month of delivery in accordance with Clauses 7.2 and 7.3 multiplied by (ii) the tonnage shown in the weight certificate(s) issued in accordance with Clause 9 (the “Provisional Payment”); and

11.1.2 a payment of (i) 100% of the Adjusted Price or the Alternative Price on the basis of the API2 Index for the calendar quarter of delivery in accordance with Clauses 7.2 and 7.3 multiplied by (ii) the tonnage shown in the weight certificate(s) less the amount of the Provisional Payment (the “Final Payment”).

11.2 Following receipt by Buyer of the invoice and relevant Shipping Documents, payment shall be made in Euros by means of telegraphic transfer in accordance with the following:-
	Invoice Received
	Payment Due Date

	1st to 10th day of month “M” 
	20th day of month “M” 

	11th to 20th day of month “M”
	Last day of month “M” 

	21st to last day of month “M”
	10th day of month “M+1”


11.3 Payment shall be made in Euros by means of telegraphic transfer to:
Beneficiary:


E.ON Energy Trading SE

Bank:




Deutsche Bank AG Munchen

BLZ: 




700 700 10

Euro Account No:

151 60 61 00

IBAN No:



DE57 7007 0010 0151 6061 00

Swift Address:


DEUTDEMM
Invoice

11.4 For each Power Station, an individual invoice shall be done. All invoices shall contain, as a minimum, the following information:

11.4.1 Name and address of Seller;

11.4.2 Contract number;

11.4.3 Full breakdown of price;

11.4.4 Average Net Calorific Value of coal delivered as defined in Clause 10; and

11.4.5 Bank details.

11.5 All bank charges related to the Seller’s bank and/or to the Seller’s correspondent bank to be for the Seller’s account.  All bank charges related to the Buyer’s bank and/or to the Buyer’s correspondent bank to be for the Buyer’s account.

11.6 In case the Seller has not received payment on the due date as provided above, Seller shall notify the Buyer immediately.  If the payment has not been received within 2 (two) working days after the due date the Buyer shall pay interest at a rate of LIBOR plus 2.0% p.a. (360 days per year) of the amount due for each day of delay, starting from the day on which the payment is due to the day on which the funds are received by the Seller.  Value date of the payment shall be considered as the date of the funds receipt by the Seller.

11.7 The Buyer or Seller shall make any payment of Demurrage or Despatch due under Clause 6 after receipt and agreement of the other Party’s invoice and relevant supporting documents. The Payment shall be made in Euros by means of telegraphic transfer in accordance with Clause 11.2.

11.8 In the event a Party disagrees with an invoice for Demurrage and Despatch or part thereof, such Party shall make provisional payment of the undisputed amount thereof and shall immediately notify the other Party (the “Issuing Party”) of the reasons for such disagreement.  The Parties shall promptly discuss the disputed portion of any invoice in good faith for resolution of such dispute. Promptly after resolution of any dispute as to an invoice, the amount that is subject of such dispute shall be paid by one Party to the other (as the case may be).
12. COMPLIANCE WITH LAW

12.1 Seller represents and warrants that it/or its suppliers have all the necessary statutory and other consents, licences and permissions for operation of any site or mine supplying Coal in accordance with this Contract and shall comply with all laws relating to the protection of the environment.

12.2 Seller represents and warrants that it and its agents shall observe all law relating to the safety, health and welfare of persons.


12.3 If royalties or other similar payments are payable under the terms of any licence or agreement Seller warrants payment of such royalties or other similar payments shall be properly made in respect of all Coal.  Seller hereby indemnifies Buyer against any actions or claims arising out of any breach of this Clause 12.3 or any breach of the terms of any consent, licence or permission referred to in this Clause 12.

13. DEFAULT AND TERMINATION

13.1 Each of the following shall constitute an Event of Default:-

13.1.1 a failure or refusal by Seller to supply Coal in accordance with the terms of this Contract and/or provide any Substitute Coal in accordance with the terms of this Contract and as a result of such failure or refusal the total of the tonnage which the Seller is liable to deliver exceeds the threshold of 30% the cumulative orders on 3 consecutives delivery months;
13.1.2 a failure or refusal by Seller to make any payment to Buyer in accordance with the terms of this Contract and as a result of such failure or refusal the delayed payment of the amounts which the Seller is liable to pay under Clause 11 exceeds the grace period of 30 days following the due date;

13.1.3 a failure or refusal by Buyer to accept delivery of Coal in accordance with the terms of this Contract and as a result of such failure or refusal the total of the tonnage which the Buyer is liable to accept delivery of exceeds the threshold of 30% the cumulative orders on 3 consecutives delivery months;
13.1.4 a failure or refusal by Buyer to make any payment to Seller in accordance with the terms of this Contract and as a result of such failure or refusal the delayed payment of the amounts which the Buyer is liable to pay under Clause 11 exceeds the grace period of 30 days following the due date;
13.1.5 if either Party makes any scheme of arrangement or composition with its creditors or declares a moratorium on the payment of indebtedness for borrowed money or makes an assignment for the benefit of creditors or is subject to or applies for liquidation proceedings for its winding-up (unless the winding-up is for the purposes of and followed by a reconstruction or amalgamation on terms to which the prior written consent of the other Party has been obtained unless during such reconstruction or amalgamation the first Party becomes or is declared insolvent);

13.1.6 if an encumbrancer takes possession of, or any receiver, administrator, liquidator, administrative receiver, trustee or similar officer, is appointed in respect of either Party, its undertaking or any substantial part of its assets, or the sequestration of a substantial part of the property of either Party shall take place, or an administration order in relation to that Party is granted, or either Party otherwise enters into any settlement or commences any proceedings under any law in effect relating to reorganisation, arrangement, readjustment of debts, dissolution or liquidation;

13.1.7 if a Change of Control occurs in respect of either Party, as the case may be, in which case the affected Party shall be the defaulting Party.  Change of Control meaning that E.ON AG either directly or indirectly ceases to own directly or indirectly 65 percent of the share capital and votes in the defaulting Party or otherwise directly or indirectly ceases to control the board of directors of the defaulting Party; and
13.1.8 any breach of a material term of this Contract by either Party.

13.2 Upon the occurrence of an Event of Default or at any time thereafter for so long as such Event of Default is continuing, the Party not in default will be entitled (without prejudice to any of its other rights hereunder):-
13.2.1 by notice in writing to the Party which is in default, to treat such Event of Default as a repudiation by the defaulting Party of its obligations under this Contract; and/or 

13.2.2 To notify the Defaulting Party of an Early termination date (which shall be no earlier than the date of such notice) on which this Contract shall terminate (“Early Termination Date”);  and/or

13.2.3 Withhold any payments due to the Defaulting Party until such Event of default is cured; and/or

13.2.4 Suspend performance of its obligations under this Contract until such Event of Default is cured.

Existing Rights

13.3 For the avoidance of doubt, no termination of this Contract or such repudiation or acceptance of repudiation or repudiatory breach or acceptance of repudiatory breach as is referred to in Clause 13.2 will affect any of the rights or obligations of the Parties which have accrued before, or accrue as a result of, such termination or repudiation or acceptance of repudiation or repudiatory breach or acceptance of repudiatory breach as aforesaid.

14. DAMAGES

14.1 If either Party is in default of any of its obligations under this Contract and this Contract does not provide for a specific remedy in the event of such default, the other Party shall be entitled to recover damages in respect of such default.  To the extent that as a consequence of a default by Seller, Buyer has to use alternative fuel to meet any of its reasonable commercial requirements, such damages shall be based on the full amount of all costs incurred by Buyer in such use and reasonable supporting evidence thereof shall be supplied to Seller and such losses shall be subject to Buyer’s common law duty to mitigate any loss.  Buyer shall be entitled to set off any sum claimed as a specific remedy or as damages from any sums owed by Buyer to Seller under Clause 11. To the extent that as a consequence of a default by Buyer, Seller has to place Coal elsewhere to meet any of its reasonable commercial requirements, such damages shall be based on the full amount of all costs incurred by Seller in such action and reasonable supporting evidence thereof shall be supplied to Buyer and such losses shall be subject to Seller’s common law duty to mitigate any loss.

14.2 Without prejudice to any other provisions of this Contract neither Party shall be liable for (a) consequential, indirect or special losses or special damage of any kind suffered by either Party to this Contract; or (b) any loss of profit, loss of revenue, lost or increased production costs, loss of use or loss of goodwill.  For the avoidance of doubt, this limitation of liability shall not apply in the event of fraudulent misrepresentation, in respect of fraud, intentional default or gross negligence or in respect of death or personal injury caused by either Party’s negligence.

14.3 This Clause 14 shall survive repudiation, acceptance of repudiation, repudiatory breach or acceptance of repudiatory breach (in each case) of this Contract.

15. INSURANCE

15.1 Each Party shall indemnify the other in respect of all claims for personal injury occurring to any third party or for any and all losses or damage to their property arising out of its negligence or that of its agent.

16. FORCE MAJEURE

Event of Force Majeure

16.1 Both Parties shall be released from their obligations hereunder if, insofar as and for as long as an event of Force Majeure occurs.  Force Majeure shall mean an occurrence beyond the reasonable control of the Party claiming Force Majeure (the “Affected Party”) which it could not reasonably have avoided or overcome and which makes it wholly or partly impossible for the affected Party to perform or procure performance of its delivery or acceptance obligations.

16.2 Force Majeure Events shall include, but not be limited to the following Events:-
16.2.1 act of God, act of public enemy, act or threat of terrorism, war declared or undeclared, blockade, revolution, riot, insurrection, civil commotion, public demonstration, sabotage, act of vandalism, lightning, fire, flood, storm, drought, earthquake, hurricane, accumulation of snow or ice, or any other extreme weather condition; 

16.2.2 explosion, breakdown of machinery or lines or pipes which could not have been prevented by Good Industry Practice;

16.2.3 any changes in existing environmental law or the introduction of any new environmental law in France or Germany relating to the production of Coal or the operation of coal fired power stations including variation of any Power Station Integrated Pollution Control Authorisation;

16.2.4 any governmental order or restraint, act of parliament, or other legislation; and

16.2.5 any other cause, whether of the kind referred to in this Contract or otherwise, which is beyond the reasonable control and is not within the reasonable contemplation of the affected Party.

Force Majeure Relief

16.3 If as a result of an Event of Force Majeure, as defined in Clause 16.1:

16.3.1 Buyer or Seller is prevented wholly or in part from performing its obligations under this Contract; or

16.3.2 the ability of Buyer to generate electricity by burning coal at the relevant power station is materially reduced;

then Buyer and Seller shall be relieved from all liability in respect of any delay or failure in the performance of its obligations during the continuance of such event insofar as and to the extent that the same are affected by such event and shall be deemed not to be in breach of this Contract in respect thereof.

Force Majeure Exclusions

16.4 Failure by Seller or its suppliers to obtain planning permission, licences or any other consents required for the working of coal shall not be an Event of Force Majeure.  An inability to pay any amount when due shall not be an Event of Force Majeure.
Action on Occurrence of Event of Force Majeure

16.5 A Party affected by an Event of Force Majeure shall:

16.5.1 as soon as practicable give notice to the other Party by fax or e-mail of the occurrence of the event which the affected Party claims constitutes an Event of Force Majeure, such notice including information about the circumstances, the likely duration of such circumstances (if known), the extent to which the affected Party shall be prevented from or impeded in carrying out any of its obligations under this Contract and a statement of steps necessary to remedy such occurrence;

16.5.2 provide to the other Party reasonable facilities for examining such circumstances, including facilities for a site inspection by a representative of the other Party and/or their nominated adviser, if desired by such other Party and at the expense and risk of such other Party;

16.5.3 take all reasonable steps to remedy the circumstances giving rise to the Event of Force Majeure and to minimise the effect of such circumstances upon performance of its obligations under this Contract as soon as possible; and

16.5.4 advise the other Party regularly (at least once a week unless otherwise agreed by the Parties) by fax or e-mail of relevant information relating to such circumstances and the effect of such circumstances upon the affected Party's obligations under this Contract.

Termination in Event of Force Majeure

16.6 In the event that an Event of Force Majeure or series of Events of Force Majeure affecting a single Party reduce the delivery or acceptance of coal to less than half the level scheduled to be delivered the non affected Party shall have the right to terminate this Contract forthwith by serving notice in writing upon the other Party without any damages, fines or penalties payable by one Party to another.

17. ASSIGNMENT

17.1 Neither Party shall have the right to assign this Contract or any part thereof without the prior written consent of the other Party such consent not to be unreasonably withheld.  Any such consent may be made subject to the proposed assignee providing such financial and other guarantees as the other Party considers necessary and covenanting to observe all the terms and conditions of this Contract to the extent that they relate to the obligations to be transferred.

18. CONFIDENTIALITY

18.1 This Contract, the terms of the same and all communications between the Parties and all information and other material supplied or received by one Party (the “Receiving Party”) from another Party (the “Disclosing Party”) pursuant to this Contract (“Information”) shall be kept confidential and used only in connection with matters relating to this Contract and, except with the prior written consent of the Disclosing Party, the Receiving Party shall not disclose such Information to any third party or use the Information for any purpose other than aforesaid.  The duty of confidence under this Clause 18.1 shall not apply:

18.1.1 to the extent such Information is requested by a Competent Authority and the Receiving Party considers that it is obliged to make such disclosure to such a Competent Authority or disclosure to such a Competent Authority is reasonable in the circumstances and upon disclosure the Competent Authority is advised that such Information is confidential and where such disclosure takes the form of a Stock Exchange announcement the Receiving Party shall, in advance of such announcement, seek the approval of the Disclosing Party to the form and content of such announcement, such approval not to be unreasonably withheld or delayed; or

18.1.2 to the extent such Information relates to Coal movements and disclosure is required in connection with arrangements between the parties and hauliers relating to the transport of Coal where such disclosure shall be permitted to hauliers provided that they are advised such Information is confidential; or

18.1.3 where the Receiving Party can reasonably demonstrate that any such communication, information and material is, or part of it is, in the public domain otherwise than through a breach of this Clause 18.1; 

18.1.4 to the extent that such Information is required by the Receiving Party's professional advisers, auditors or employees on a strict need to know basis in connection with the performance by the Receiving Party of this Contract provided always that the Receiving Party shall be responsible for the performance of any such advisors, auditors and employees; or

18.1.5 to the extent such Information is submitted by the Receiving Party to:-

18.1.5.1 financial institution or third party involved in financing of or intending to finance whether directly indirectly, by way of subparticipation, or otherwise, the Receiving Party, or

18.1.5.2 parent companies of the Receiving Party provided that a   parent company agrees  to  keep  the information confidential  and  not  to disclose it to any third party, further provided that the Disclosing Party or the Receiving Party and the Receiving Party’s parent company may always disclose the Information to any court, authority or person to which the Disclosing Party or the Receiving Party or the Receiving Party’s parent company may be obliged from time to time to disclose Information under any applicable law.

The obligations contained in this Clause 18.1 shall survive the earlier of the termination or expiry of this Contract for a period of 2 years from the relevant date unless such confidential information enters the public domain other than as a result of any breach of such obligations.

19. NOTICES

19.1 Any notices, declarations and other communications (including the presentation of the Shipping Documents), except those specified in Clause 19.2 below, which either Seller or Buyer may be required to give or make to the other Party shall be sufficiently given or made if delivered by courier or sent by recorded delivery post, or facsimile transmission to the other Party, to the appropriate address as follows:-

E.ON Energy Trading SE

Holzstrasse 6



40221 Düsseldorf 

Germany

For the attention of Manager Coal Trade – Europe

Telephone
:
+49 211 732 75 3648

Facsimile
:
+49 211 732 75 1552

Société Nationale d’Electricité et de Thermique

2, rue Jacques Daguerre

92565 Rueil-Malmaison

France

For the attention of Mr. Francis Serpe

Telephone
:
+33 1 47 52 39 31

Facsimile
:
+33 1 47 52 39 29

19.2 Any notices, declarations and other communications relating to Clauses 6.3 to 6.6 (inclusive), 6.8, 6.10 and 6.11 which either Seller or Buyer may be required to give or make to the other Party shall be sufficiently given or made if delivered by courier or sent by recorded delivery post, or facsimile transmission to the other Party to the appropriate address as specified in Clause 19.1, or by e-mail provided such e-mail communication is sent to the addresses below:

Seller

e-mail: 
eet-coalops@eon.com



shipops-fmb@eon.com
Buyer 

e-mail: 
francis.serpe@snet-electricite.fr



bo_facturation_combustibles@snet-electricite.fr
For the avoidance of doubt, the master of the Carrying Vessel may give notices, specificed in Clauses 6.10 and 6.11 herein, by telex, radio or telephone (and if by radio or telephone subsequently confirmed in writing) as in addition to the ways of communication mentioned above in this Clause 19.2.
19.3 Any notices, declarations or other communications as aforesaid shall be deemed to have been given or made as follows:

19.3.1 post – on the fifth business day after the day of posting;

19.3.2 facsimile – at the time of receipt on the receiving Party’s facsimile facilities if the time is during the normal business hours of the receiving Party or, if outside the normal business hours, at the opening of business on the next business day;

19.3.3 courier – at the time when the document(s) is delivered to the receiving Party if such delivery is during the normal business hours of the receiving Party or, if outside the normal business hours, at the opening of business on the next business day; and

19.3.4 electronic messaging system (e-mail), to the extent allowed in this Contract, on the date the electronic message was sent if sent during the normal office hours of the receiving Party or, if the electronic message was sent outside the normal office hours of the receiving Party, at the opening of business of the receiving Party on the next business day.

20. MISCELLANEOUS

Amendments

20.1 Any amendment, variation or addendum to this Contract shall only be effective if in writing and executed by or on behalf of Buyer and Seller.

Waiver

20.2 No failure by a Party to exercise, and no delays on its part in exercising, any right or remedy under this Contract shall operate as a waiver thereof nor any single or partial exercise of any right or remedy shall not preclude any other or further exercise thereof.  Any waiver may be given subject to any conditions agreed between the parties and shall be effective only in the instance and for the purpose for which it is given.

Substitute Provisions

20.3 If for any reason whatever any provision of this Contract is or becomes invalid, illegal or unenforceable, or is declared by any Competent Authority to be invalid, illegal or unenforceable or if such Competent Authority:

20.3.1 refuses, or formally indicates an intention to refuse, authorisation of, or exemption to, any of the provisions of or arrangements contained in this Contract (in the case of a refusal either by way of outright refusal or by way of requiring the amendment or deletion of any provision of this Contract and/or the inclusion of any provision in this Contract and/or the giving of undertakings or the acceptance of conditions as to future conduct before such authorisation or exemption can be granted); or

20.3.2 formally indicates that to continue to operate any provision of this Contract may expose either Party to sanctions under any law or requests any Party to give undertakings or to accept conditions as to future conduct in order that such Party may not be subject to such sanctions;

and in all cases, whether initially or at the end of any earlier period or periods of exemption then, in any such case, the Parties shall negotiate in good faith with a view to agreeing one or more provisions which may be substituted for such invalid, unenforceable or illegal provision which substitute provision(s) is (are) satisfactory to the Competent Authority(ies) and produce(s) as nearly as is practicable in all the circumstances the appropriate balance of the commercial interests of the Parties.  Failing such agreement, the Parties shall refer the matter for arbitration in accordance with the provisions of Clause 21.

And in any event, if any provision of this Contract is or becomes invalid, unenforceable or illegal, or is declared invalid, unenforceable or illegal by any Competent Authority, such invalidity, unenforceability or illegality shall not prejudice the remaining provisions of this Contract which shall continue in full force and effect notwithstanding the same.

Entire Agreement

20.4 This Contract constitutes the entire agreement between the Parties in relation to the subject matter hereof and supersedes all previous proposals, agreements, and other written and oral communications in relation thereto.  Any warranty, condition or other undertaking implied at law or by custom is expressly excluded and each of the Parties acknowledges and confirms that it does not enter into this Contract on any representation, warranty or undertaking other than those set out in the terms of this Contract.  Nothing in this Clause 20.4 shall exclude any liability for fraudulent misrepresentation or any death or personal injury suffered in connection with the transactions contemplated with this Contract.

Further Assurance

20.5 Each Party agrees from time to time to do and perform such other and further acts and execute and deliver any and all such other instruments as may be required by any applicable law or reasonably requested by the other Party to establish, maintain and protect the rights and remedies of the other Party and to carry out and effect the intent and purpose of this Contract.

Representations and Warranties 

20.6 In  addition  to  other representations  and  warranties of Seller set out elsewhere in this Contract, Seller represents and warrants that:

20.6.1 E.ON Energy Trading SE is a limited liability company duly organised and validly existing under the laws of the Federal Republic of Germany and has all requisite legal power and authority to execute this Contract to which it is a Party and to carry out the terms, conditions and provisions hereof; 

20.6.2 there are no actions, suits or proceedings pending or, to Seller’s knowledge, threatened, against or affecting Seller before any court or administrative body or arbitral tribunal that might materially adversely affect the ability of Seller to meet and carry out its obligations under this Contract; 

20.6.3 the execution, delivery and performance by Seller of this Contract has been duly authorised by all requisite corporate action, and will not contravene any provision of, or constitute a default or offence under, any other agreement, instrument, law, regulation, or code (as the case may be) to which it is a Party or by which it or subject (as the case may be) its property may be bound or subject to; and

20.6.4 Seller does not employ any minors (being persons under the age of 16) in any of its operations, and will maintain strict employment processes to prevent the hiring of under-age workers.

20.7 Buyer represents and warrants that:

20.7.1 Société Nationale d’Electricité et de Thermique is a limited liability company duly organised and validly existing under the laws of the French Republic and has all requisite legal power and authority to execute this Contract to which it is a Party and to carry out the terms, conditions and provisions hereof; 

20.7.2 there are no actions, suits or proceedings pending or, to Buyer’s knowledge, threatened, against or affecting Buyer before any court or administrative body or arbitral tribunal that might materially adversely affect the ability of Buyer to meet and carry out its obligations under this Contract; and

20.7.3 
the execution, delivery and performance by Buyer of this Contract has been duly authorised by all requisite corporate action, and will not contravene any provision of, or constitute a default under, any other agreement, instrument, law, regulation, or code (as the case may be) to which it is a Party or by which it or subject (as the case may be) its property may be bound or subject to.

Changed Circumstances

20.8 If any additional significant tax or levy relating to coal is imposed from time to time, on any Party, and such tax or levy frustrates the fundamental economic assumptions pursuant to which the Parties entered into this Contract, the Parties shall meet to discuss in good faith the necessary adjustments to this Contract in order to restore to the extent practicable, the economic equilibrium between the Parties.  Should the Parties be unable to agree such adjustments within a period of 90 (ninety) working days from the notice of such tax or levy, either Party may refer the matter for arbitration in accordance with the provisions of Clause 21.  In the event that the arbitration tribunal is unable to settle a decision on such a matter, this Contract shall then on written notice by either Party be terminated without any obligation or liability on the part of either Party save in respect of such obligations and liabilities as have accrued under this Contract at such time.

Renegotiation
20.9 In the event of any internal reorganization or internal decision within the E.ON Group which affects, directly or indirectly this Contract, the Parties shall meet and review the terms of the Contract. 
21. ARBITRATION AND APPLICABLE LAW

Arbitration


21.1 In the event of any dispute between Seller and Buyer arising out of, or in connection with, the Contract or touching upon the validity of the Contract, either Party shall serve upon the other Party written notice of the existence of such a dispute and a request that both Parties meet and use their reasonable endeavours to resolve the matter on an amicable basis.

21.2 In the event that the Parties are unable to resolve the dispute within 30 (thirty) working days from the service of such notice, that dispute shall exclusively and finally be settled in accordance with the Rules of Arbitration of the International Chamber of Commerce (ICC) without recourse to the ordinary courts of law. The arbitral tribunal shall consist of three arbitrators, and the arbitral tribunal shall draw up, and submit to the Parties for signature, the Terms of Reference within 21 (twenty-one) days of receiving the file. The place of arbitration shall be Paris, France. The language of the arbitral proceedings shall be English.

Applicable Law

21.3 The construction, validity and performance of this Contract shall be governed by and will be construed in accordance with the laws of the Federal Republic of Germany.

22. CORPORATE SOCIAL RESPONSIBILITY

22.1 Seller attaches overriding importance to social responsibility as part of corporate activities.  Consequently, Seller participates in the "United Nations Global Compact" initiative. The initiative is based on ten fundamental principles intended to make globalisation more socially and ecologically beneficial and prevent corruption.  The information sheet "E.ON Responsible Sales Policy" refers to the UN Global Compact principles and is attached as Appendix 8.  Both Parties shall be obliged to observe those principles.

23. ELIGIBILITY 
23.1 Each Party hereby represents and warrants that it has been, is now and shall remain in compliance with all United Nations, European Union and United States (U.S.) government export control statutes, regulations, decrees, guidelines and policies including, without limitation, the Export Administration Regulations ("EAR") (15 c.f.r. parts 730-774 (2007)) of the U.S. Department of Commerce and the antiboycott and embargo regulations and guidelines issued under the EAR as well as the various embargo regulations and guidelines of the U.S. Department of the Treasury, Office of Foreign Assets Control and the USA Patriot Act (title iii of pub. 107-56, signed into law October 26, 2001), as amended from time to time (collectively the "Export Control Laws"). In the exercise of their respective rights and the performance of their respective obligations under this Contract, each Party shall comply with all such Export Control Laws applicable to the products, services and activities contemplated by this Contract. Each Party acknowledges and agrees that any failure to comply with the provisions of this Clause shall be deemed a material breach of the Contract and grounds for termination thereof.
IN WITNESS WHEREOF this Contract has been entered into the day and year first above written.

Signed
_____________________________________________________________________

Title

_____________________________________________________________________


for and on behalf E.ON Energy Trading SE

Signed
_____________________________________________________________________

Title

_____________________________________________________________________


for and on behalf E.ON Energy Trading SE

Signed
Luc POYER
_______________________________________________________

Title

Chief Executive Officer

for and on behalf of Société Nationale d’Electricité et de Thermique
Signed
Pierre CARUEL
_______________________________________________________

Title

Chief Financial Officer


for and on behalf of Société Nationale d’Electricité et de Thermique

APPENDIX 1

STANDARD SPECIFICATION
Part 1

1. Typical Proximate Analysis

	
	As Received Basis
	Rejection Limits
	Current Test Method

	Total Moisture (%)
	6% – 12%
	Above 14%
	ISO 589

	Ash (%)
	9% – 15%
	Below 9%
Above 15%
	ISO 1171

	Volatile Matter (%)
	22% - 36%
	Below 22%

Above 36%
	ISO 562

	Chlorine (%)
	0,05%
	Above 0.1%
	ISO 15603

	Sulphur (%)
	0,5% - 0,9%
	Below 0,5%

Above 0,9%
	ISO 19579

	Gross Calorific Value (kcal/kg)
	6,250
	
	ISO 1928

	Net Calorific Value (kcal/kg)
	6,000
	Below 5,800
	ISO 1928


2. Typical Other

	
	
	Rejection Limits

	Sizing
	0 – 50 mm
	30% Maximum < 1 mm 

5% Maximum >50 mm 

	Hardgrove Index
	> 50
	45 Minimum


3. Typical Ultimate Analysis

	
	Current Test Method

	Carbon (%)
	ISO 12902

	Hydrogen (%)
	ISO 12902

	Nitrogen (%)
	ISO 12902

	Oxygen (%)
	ASTM D 3176


Part 2

4. Typical Mineral Analysis of Ash (Elemental Ash)

	
	Current Test Method

	Aluminium (Al2O3)
	      ASTM D 6349

	Calcium (CaO)
	ASTM D 6349

	Iron (Fe2O3)
	ASTM D 6349

	Magnesium (MgO)
	ASTM D 6349

	Manganese (MnO2)
	ASTM D 6349

	Phosphorus (P2O5)
	ASTM D 6349

	Potassium (K2O)
	ASTM D 6349

	Silica (SiO2)
	ASTM D 6349

	Sodium (Na2O)
	ASTM D 6349

	Sulphur Trioxide (SO3)
	ASTM D 6349

	Titanium (TiO2)
	ASTM D 6349


5. Typical Ash Fusion Temperatures (in reducing atmosphere)

	
	Typical
	Current Test Method

	Initial Deformation (°C)
	1300
	ISO 540

	Hemispherical (°C)
	1350
	

	Fluid (°C)
	1400
	


6. Typical Trace Elements (Heavy Metals)

	
	Limit
	Current Test Method

	Antimony (Sb)
	
	

	Arsenic (As)
	Below 5 mg/kg
	       ASTM D 4606

	Boron (B)
	
	

	Beryllium (Be)
	
	ASTM D 6357

	Cadmium (Cd)
	
	ASTM D 6357

	Cobalt (Co)
	
	ASTM D 6357

	Chromium (Cr)
	
	ASTM D 6357

	Copper (Cu)
	
	ASTM D 6357

	Fluorine (Fl)
	
	

	Lead (Pb)
	
	ASTM D 6357

	Lithium (Li)
	
	ASTM D 6357

	Manganese (Mn)
	
	ASTM D 6357

	Mercury (Hg)
	
	ASTM D 3684

	Molybdenum (Mo)
	
	ASTM D 6357

	Nickel (Ni)
	
	ASTM D 6357

	Selenium (Se)
	
	ASTM D 4606

	Silver (Ag)
	
	

	Tellurium (Te)
	
	ASTM D 6357

	Thallium (Tl)
	
	ASTM D 6357

	Tin (Sn)
	
	ASTM D 6357

	Vanadium (V)
	
	ASTM D 6357

	Zinc (Zn)
	
	ASTM D 6357


APPENDIX 2

JELLINBAH FOR LUCY SPECIFICATION

Part 1
1. Typical Proximate Analysis

	
	As Received Basis
	Rejection Limits
	Current Test Method

	Total Moisture (%)
	6% – 12%
	Above 14%
	ISO 589

	Ash (%)
	13% – 15%
	Below 9%
Above 15%
	ISO 1171

	Volatile Matter (%)
	13% - 15%
	Above 16%
	ISO 562

	Chlorine (%)
	0,08%
	Above 0.1%
	ISO 15603

	Sulphur (%)
	0,5% - 0,9%
	Below 0,5%

Above 0,9%
	ISO 19579

	Gross Calorific Value (kcal/kg)
	
	
	ISO 1928

	Net Calorific Value (kcal/kg)
	
	Below 5,800
	ISO 1928


2. Typical Other

	
	
	Rejection Limits

	Sizing
	0 – 50 mm
	30% Maximum < 1 mm 

5% Maximum >50 mm 

	Hardgrove Index
	> 50
	45 Minimum


3. Typical Ultimate Analysis

	
	Current Test Method

	Carbon (%)
	ISO 12902

	Hydrogen (%)
	ISO 12902

	Nitrogen (%)
	ISO 12902

	Oxygen (%)
	ASTM D 3176


Part 2

4. Typical Mineral Analysis of Ash (Elemental Ash)

	
	Current Test Method

	Aluminium (Al2O3)
	      ASTM D 6349

	Calcium (CaO)
	ASTM D 6349

	Iron (Fe2O3)
	ASTM D 6349

	Magnesium (MgO)
	ASTM D 6349

	Manganese (MnO2)
	ASTM D 6349

	Phosphorus (P2O5)
	ASTM D 6349

	Potassium (K2O)
	ASTM D 6349

	Silica (SiO2)
	ASTM D 6349

	Sodium (Na2O)
	ASTM D 6349

	Sulphur Trioxide (SO3)
	ASTM D 6349

	Titanium (TiO2)
	ASTM D 6349


5. Typical Ash Fusion Temperatures (in reducing atmosphere)

	
	Typical
	Current Test Method

	Initial Deformation (°C)
	1230
	ISO 540

	Spherical (°C)
	1250
	

	Hemispherical (°C)
	1260
	

	Fluid (°C)
	1280
	


6. Typical Trace Elements (Heavy Metals)

	
	Limit
	Current Test Method

	Antimony (Sb)
	
	

	Arsenic (As)
	Below 5 mg/kg
	       ASTM D 4606

	Boron (B)
	
	

	Beryllium (Be)
	
	ASTM D 6357

	Cadmium (Cd)
	
	ASTM D 6357

	Cobalt (Co)
	
	ASTM D 6357

	Chromium (Cr)
	
	ASTM D 6357

	Copper (Cu)
	
	ASTM D 6357

	Fluorine (Fl)
	
	

	Lead (Pb)
	
	ASTM D 6357

	Lithium (Li)
	
	ASTM D 6357

	Manganese (Mn)
	
	ASTM D 6357

	Mercury (Hg)
	
	ASTM D 3684

	Molybdenum (Mo)
	
	ASTM D 6357

	Nickel (Ni)
	
	ASTM D 6357

	Selenium (Se)
	
	ASTM D 4606

	Silver (Ag)
	
	

	Tellurium (Te)
	
	ASTM D 6357

	Thallium (Tl)
	
	ASTM D 6357

	Tin (Sn)
	
	ASTM D 6357

	Vanadium (V)
	
	ASTM D 6357

	Zinc (Zn)
	
	ASTM D 6357


APPENDIX 3

KANGRA FOR LUCY SPECIFICATION

Part 1
1. Typical Proximate Analysis

	
	As Received Basis
	Rejection Limits
	Current Test Method

	Total Moisture (%)
	6% – 12%
	Above 14%
	ISO 589

	Ash (%)
	13% – 15%
	Below 9%
Above 15%
	ISO 1171

	Volatile Matter (%)
	25%
	Above 27%
	ISO 562

	Chlorine (%)
	0,03%
	Above 0.1%
	ISO 15603

	Sulphur (%)
	0,5% - 0,9%
	Below 0,5%

Above 0,9%
	ISO 19579

	Gross Calorific Value (kcal/kg)
	
	
	ISO 1928

	Net Calorific Value (kcal/kg)
	
	Below 5,800
	ISO 1928


2. Typical Other

	
	
	Rejection Limits

	Sizing
	0 – 50 mm
	30% Maximum < 1 mm 

5% Maximum >50 mm 

	Hardgrove Index
	> 50
	45 Minimum


3. Typical Ultimate Analysis

	
	Current Test Method

	Carbon (%)
	ISO 12902

	Hydrogen (%)
	ISO 12902

	Nitrogen (%)
	ISO 12902

	Oxygen (%)
	ASTM D 3176


Part 2

4. Typical Mineral Analysis of Ash (Elemental Ash)

	
	Current Test Method

	Aluminium (Al2O3)
	      ASTM D 6349

	Calcium (CaO)
	ASTM D 6349

	Iron (Fe2O3)
	ASTM D 6349

	Magnesium (MgO)
	ASTM D 6349

	Manganese (MnO2)
	ASTM D 6349

	Phosphorus (P2O5)
	ASTM D 6349

	Potassium (K2O)
	ASTM D 6349

	Silica (SiO2)
	ASTM D 6349

	Sodium (Na2O)
	ASTM D 6349

	Sulphur Trioxide (SO3)
	ASTM D 6349

	Titanium (TiO2)
	ASTM D 6349


5. Typical Ash Fusion Temperatures (in reducing atmosphere)

	
	Typical
	Current Test Method

	Initial Deformation (°C)
	1100
	ISO 540

	Spherical (°C)
	1270
	

	Hemispherical (°C)
	1300
	

	Fluid (°C)
	1350
	


6. Typical Trace Elements (Heavy Metals)

	
	Limit
	Current Test Method

	Antimony (Sb)
	
	

	Arsenic (As)
	Below 5 mg/kg
	       ASTM D 4606

	Boron (B)
	
	

	Beryllium (Be)
	
	ASTM D 6357

	Cadmium (Cd)
	
	ASTM D 6357

	Cobalt (Co)
	
	ASTM D 6357

	Chromium (Cr)
	
	ASTM D 6357

	Copper (Cu)
	
	ASTM D 6357

	Fluorine (Fl)
	
	

	Lead (Pb)
	
	ASTM D 6357

	Lithium (Li)
	
	ASTM D 6357

	Manganese (Mn)
	
	ASTM D 6357

	Mercury (Hg)
	
	ASTM D 3684

	Molybdenum (Mo)
	
	ASTM D 6357

	Nickel (Ni)
	
	ASTM D 6357

	Selenium (Se)
	
	ASTM D 4606

	Silver (Ag)
	
	

	Tellurium (Te)
	
	ASTM D 6357

	Thallium (Tl)
	
	ASTM D 6357

	Tin (Sn)
	
	ASTM D 6357

	Vanadium (V)
	
	ASTM D 6357

	Zinc (Zn)
	
	ASTM D 6357


APPENDIX 4
LOW VOLATILE COAL FOR HORNAING SPECIFICATION

Part 1
1. Typical Proximate Analysis

	
	As Received Basis
	Rejection Limits
	Current Test Method

	Total Moisture (%)
	6% – 12%
	Above 14%
	ISO 589

	Ash (%)
	13% – 15%
	Below 9%
Above 15%
	ISO 1171

	Volatile Matter (%)
	7 - 15%
	Above 18%
	ISO 562

	Chlorine (%)
	0,03%
	Above 0.1%
	ISO 352 or 587

	Sulphur (%)
	0,5% - 0,9%
	Below 0,5%

Above 0,9%
	ISO 334 or 351

	Gross Calorific Value (kcal/kg)
	
	
	ISO 1928

	Net Calorific Value (kcal/kg)
	
	Below 5,800
	ISO 1928


2. Typical Other

	
	
	Rejection Limits

	Sizing
	0 – 50 mm
	30% Maximum < 1 mm 

5% Maximum >50 mm 

	Hardgrove Index
	> 50
	45 Minimum


3. Typical Ultimate Analysis

	
	Current Test Method

	Carbon (%)
	ISO 12902

	Hydrogen (%)
	ISO 12902

	Nitrogen (%)
	ISO 12902

	Oxygen (%)
	ASTM D 3176


Part 2

4. Typical Mineral Analysis of Ash (Elemental Ash)

	
	Current Test Method

	Aluminium (Al2O3)
	      ASTM D 6349

	Calcium (CaO)
	ASTM D 6349

	Iron (Fe2O3)
	ASTM D 6349

	Magnesium (MgO)
	ASTM D 6349

	Manganese (MnO2)
	ASTM D 6349

	Phosphorus (P2O5)
	ASTM D 6349

	Potassium (K2O)
	ASTM D 6349

	Silica (SiO2)
	ASTM D 6349

	Sodium (Na2O)
	ASTM D 6349

	Sulphur Trioxide (SO3)
	ASTM D 6349

	Titanium (TiO2)
	ASTM D 6349


5. Typical Ash Fusion Temperatures (in reducing atmosphere)

	
	Typical
	Current Test Method

	Initial Deformation (°C)
	1300
	ISO 540

	Hemispherical (°C)
	1350
	

	Fluid (°C)
	1400
	


6. Typical Trace Elements (Heavy Metals)

	
	Limit
	Current Test Method

	Antimony (Sb)
	
	

	Arsenic (As)
	Below 5 mg/kg
	       ASTM D 4606

	Boron (B)
	
	

	Beryllium (Be)
	
	ASTM D 6357

	Cadmium (Cd)
	
	ASTM D 6357

	Cobalt (Co)
	
	ASTM D 6357

	Chromium (Cr)
	
	ASTM D 6357

	Copper (Cu)
	
	ASTM D 6357

	Fluorine (Fl)
	
	

	Lead (Pb)
	
	ASTM D 6357

	Lithium (Li)
	
	ASTM D 6357

	Manganese (Mn)
	
	ASTM D 6357

	Mercury (Hg)
	
	ASTM D 3684

	Molybdenum (Mo)
	
	ASTM D 6357

	Nickel (Ni)
	
	ASTM D 6357

	Selenium (Se)
	
	ASTM D 4606

	Silver (Ag)
	
	

	Tellurium (Te)
	
	ASTM D 6357

	Thallium (Tl)
	
	ASTM D 6357

	Tin (Sn)
	
	ASTM D 6357

	Vanadium (V)
	
	ASTM D 6357

	Zinc (Zn)
	
	ASTM D 6357


APPENDIX 5

SHIPPING DOCUMENTATION

1. In accordance with Clause 11.1.1:

1.1 1 original and 1 copy of the Provisional Payment commercial invoice, in accordance with the provisions of Clause 11.4;

1.2 1 original and 1 copy of each of the Certificate(s) of Analysis; and

1.3 1 original and 1 copy of each of the weight certificate(s).

2. In accordance with Clause 11.1.2:
2.1 1 original and 1 copy of the Final Payment commercial invoice, in accordance with the provisions of Clause 11.4;

2.2 1 copy of each of the Certificate(s) of Analysis; and

2.3 1 copy of each of the weight certificate(s).

APPENDIX 6

PORT CAPABILITIES AND PUBLIC HOLIDAYS

1. Port Capabilities

1.1 Fos sur Mer:

LOA (maximum)



300m


Beam (maximum)


48m
Draught (maximum SWAD)

16.8m

Discharge Rate



15,000 Tonnes SATPMSHEX UUIWCTAUTC
1.2 Sète:

LOA (maximum)



250m 

Beam (maximum)


32.5m

Draught (maximum SWAD)

13.5m
Air Draught




21m WLTHC
Discharge Rate



12,000 Tonnes SATPMSHEX UUIWCTAUTC
1.3 Le Havre:

LOA (maximum)



300m (with vessel moving)

Beam (maximum)


no object
Draught (maximum SWAD)

17 to 17.5m according vessel

Discharge Rate



25,000 Tonnes SHINC

1.4 The capabilities may change from time to time and Buyer shall notify Seller of any changes.

2. Public Holidays

2.1 Antwerp:
Commencing at 18:00 hours on the day preceding the holiday until 06:00 hours on the day after the holiday:-

New Years Day

Christmas Day

Commencing at 22:00 hours on the day preceding the holiday until 06:00 hours on the day after the holiday:-

Easter Sunday

Easter Monday

Ascension Day

Whit Sunday

Whit Monday

National Day


(21st July)

Assumption of Our Lady
(15 August)

Boxing Day
2.2 Dunkirk West:
Labour Day


1 May 06:00 hrs to 2 May 06:00 hrs

National Holiday


13 July 22:00 hrs to 15 July 06:00 hrs

Christmas Day


24 December 20:00 hrs to 25 December 22:00 hrs

New Years Day


31 December 20:00 hrs to 1 January 22:00 hrs

2.3 Le Havre:

Labour Day


30 April 17:00 hrs to 2 May 06:00 hrs

National Holiday


13 July 17:00 hrs to 15 July 06:00 hrs

Christmas Day


24 December 17:00 hrs to 26 December 06:00 hrs

New Years Day


31 December 17:00 hrs to 2 January 06:00 hrs
2.4 Fos sur Mer:
Labour Day


30 April 20:00 hrs to 2 May 06:00 hrs

National Holiday


13 July 20:00 hrs to 15 July 06:00 hrs

Assumption of Our Lady
14 August 20:00 hrs to 16 August 06:00 hrs

Christmas Day


24 December 13:00 hrs to 26 December 06:00 hrs

New Years Day


31 December 13:00 hrs to 2 January 06:00 hrs
2.5 Sète:
Labour Day


30 April 20:00 hrs to 2 May 06:00 hrs

National Holiday


13 July 20:00 hrs to 15 July 06:00 hrs

Monday before Saint-Louis
from Monday 00:00 hrs to Tuesday 06:00 hrs
Christmas Day


24 December 20:00 hrs to 26 December 06:00 hrs

New Years Day


31 December 20:00 hrs to 2 January 06:00 hrs
2.6 As stated in Clause 6.11, for all ports the Notice of Readiness will not be accepted during the above mentioned periods.

APPENDIX 7
BIMCO ISPS VOYAGE CLAUSE

(A)
(i)
From the date of coming into force of the International Code for the Security of Ships and of Port Facilities and the relevant amendments to Chapter XI of SOLAS (ISPS Code) in relation to the Carrying Vessel, the shipowner shall procure that both the Carrying Vessel and "the Company" (as defined by the ISPS Code) shall comply with the requirements of the ISPS Code relating to the Carrying Vessel and “the Company”.  Upon request the shipowner shall provide a copy of the relevant International Ship Security Certificate (or the Interim International Ship Security Certificate) to Buyer and Seller.  The shipowner shall provide Buyer and Seller with the full style contact details of the “Company Security Officer (CSO)” (as defined by the ISPS Code).

(ii)
Except as otherwise provided in this Contract, loss, damage, expense or delay, excluding consequential loss, caused by failure on the part of the shipowner or “the Company” to comply with the requirements of the ISPS Code or this Clause shall be for the shipowners’ account.

(B) 
(i)
Buyer shall provide to the CSO and the “Ship Security Officer (SSO)” (as defined by the ISPS Code)/Master with their full style contact details and any other information the shipowner requires to comply with the ISPS Code.

(ii)
Except as otherwise provided in this Contract, loss, damage, expense, excluding consequential loss, caused by failure on the part of Buyer to comply with this Clause shall be for Buyer’s account and any delay caused by such failure shall be compensated at the Demurrage rate.

(C)
Provided that the delay is not caused by the shipowner’s failure to comply with their obligations under the ISPS Code, the following shall apply:

(i) Notwithstanding anything to the contrary provided in this Contract, the Carrying Vessel shall be entitled to tender Notice of Readiness even if not cleared due to applicable security regulations or measures imposed by a port facility or any relevant authority under the ISPS Code.

(ii)
Any delay resulting from measures imposed by a port facility or by any relevant authority under the ISPS Code shall count as laytime or time on demurrage if the Carrying Vessel is on Laytime or Demurrage.  If the delay occurs before Laytime has started or after Laytime or time on Demurrage has ceased to count, it shall be compensated by Seller at the Demurrage rate.

(D)
Notwithstanding anything to the contrary provided in this Contract, any additional costs or expenses whatsoever solely arising out of or related to security regulations or measures required by the port facility or any relevant authority in accordance with the ISPS Code including, but not limited to, security guards, launch services, tug escorts, port security fees or taxes and inspections, shall be for Seller’s account, unless such costs or expenses result solely from the shipowner’s negligence.  All measures required by the shipowner to comply with the Ship Security Plan shall be for the shipowner’s account.

(E)
If either Party makes any payment which is for the other Party’s account according to this Clause, the other Party shall indemnify the paying Party.

APPENDIX 8
E.ON RESPONSIBLE SALES POLICY

Introduction

E.ON is a member of the United Nations Global Compact Network and is committed to achieve an outstanding level of Corporate Social Responsibility (CSR) in all its business activities.  In support of this, E.ON is committed to ensuring that work that contributes to its success considers the needs of the present generation and anticipates those of the future.  

This Policy reflects the high standards we set for ourselves and expect from our customers, their sub-contractors and our business partners.  Our business builds on trust and this policy.  Our policies and values define the way we do business.  The E.ON Responsible Procurement Policy is firmly rooted in International Conventions and declarations as represented in the ten principles of the UN Global Compact.

This Policy specifies the minimum standard of CSR performance we expect from our customers, their sub-contractors and our business partners.  We are prepared to work with these third parties to achieve or improve compliance with the policy.  E.ON is prepared to take country or cultural differences and other relevant factors into consideration, but will not compromise on the fundamental requirements described in this Policy.

We aim to implement this Policy throughout our trading chain, within our sphere of influence.  We also expect that our customers encourage and work with their own customers to ensure that they also meet the principles of the UN Global Compact.

Minimum standard of CSR performance expected from our customers

All business partners and customers to E.ON will as a minimum requirement comply both with the principles laid out in this Policy and the applicable laws in the countries in which they operate. 

E.ON has identified three areas it believes to be key to securing a high level of CSR within the supply chain.  These are:

1.
Respect the Human Rights and secure appropriate working conditions of employees

2.
Minimise environmental impact

3.
Maintain high standards of ethics and business integrity

1.
Employees

· Respect human rights.  We expect our customers, their sub-contractors and our business partners to support and recognise the United Nations Universal Declaration of Human Rights and to ensure that they are not involved in human rights abuses.

· Provide a safe and healthy working environment.  Employees at our customers, their sub-contractors and our business partners must be provided with a safe and healthy workplace in compliance with the applicable laws and regulations. As a minimum, employees must have access to potable water and sanitary facilities, adequate fire safety, lighting, ventilation and where appropriate personal protective equipment (PPE).  PPE is supplied free of charge and workers receive training in the use of this equipment and general safety standards.

· Not use child or forced labour.  Customers, sub-contractors and our business partners will not use child labour, involuntary labour, bonded or forced labour in line with ILO Conventions C138 and C182.

· Not allow discrimination or harassment.  Every employee will be treated with respect and dignity.  No employee will be subject to any physical, sexual, psychological or verbal abuse or harassment pertaining to any aspects of their gender, race, religion, age or lifestyle, background or origin.

·  Provide transparent working hours and compensation.  Working hours should be compliant with the applicable laws.  Workers should have contracts stipulating their working hours and wages.  All wages should be paid without delay and in accordance with the applicable laws.

· Allow freedom of association and collective bargaining.  Customers are to respect the rights of employees to freely associate, organise and bargain collectively in accordance with applicable laws, regulations and ILO conventions. 

2.
Environmental
Customers should recognize the environmental impact of their business and ensure that they act in a responsible manner and continually work to lessen their impact on the environment.

· Care for the Environment.  Customers are expected to have developed and implemented an environmental policy and operate in compliance with all applicable laws and regulations addressing environmental protections.

· Managing Hazardous Materials.  Chemicals and other materials identified as hazardous when released to the environment are to be managed to ensure their safe handling, movement, storage, reuse or disposal.  The use of hazardous materials should be minimised when other less hazardous alternatives are available.

· Minimizing resource use, waste and emissions. Continuous improvements in resource efficiency are integrated in management and operations.  Waste of all types and emissions to air, water and soil shall be minimised, characterized and monitored.

3.
Business Integrity

· High Ethical Standards.  We expect our customers to uphold high standards of business ethics, to respect local laws and not engage in corruption, bribery, fraud, or extortion.

· Transparent Business Relations.  Customers, their sub-contractors and our business partners will not offer or accept gifts, payments or other advantages which might be capable to induce a person to enact contrary to prescribed duties.

APPENDIX 9
SCoTA SPECIFICATION

	For Shipments originating from:
	RB
	AUS
	COL
	POL
	RUS
	US

	Calorific Value (kcal/kg NCV) ¹
	6,000
	6,000
	6,000
	6,000
	6,000
	6,000

	Total Moisture (as received basis)
	12%

(max)
	15%

(max)
	14%

(max)
	14%

(max)
	14%

(max)
	12%

(max)

	Volatile Matter (as received basis)
	22%

(min)
	24% - 35%
	31% - 37%
	25% - 32%
	26% - 35%
	27% - 35%

	Ash (as received basis)
	15%

(max)
	15%

(max)
	11%

(max)
	15%

(max)
	15%

(max)
	14%

(max)

	Sulphur (as received basis)
	1%

(max)
	0.75%

(max)
	0.85%

(max)
	1%

(max)
	0.75%

(max)
	1%

(max)

	HGI ²
	45 – 70
	45 – 70
	45 – 70
	45 – 70
	45 – 70
	45 – 70

	Nominal Topsize
	50 mm
	50 mm
	50 mm
	50 mm
	50 mm
	50 mm

	IDT (degrees celsius) ³
	1,250

(min)
	1,250

(min)
	1,200

(min)
	1,150

(min)
	1,250

(min)
	1,430

(min)

	Calcium Oxide in ash (dry basis)
	12%

(max)
	7%

(max)
	
	
	
	

	Chlorine (as received)
	
	
	
	
	
	0.15%

(max)


¹
Calorific Value:  Basis 6,000 kcal/kg NCV, minimum 5,850 NCV and with a price adjustment as specified in paragraph 5.1 of this Schedule.
²
Hardgrove Grindability Index:  Typical, and not to be used for determining whether or not a Shipment complies with the Specification, not to be taken account of in determining any adjustment to the Base Price pursuant to clause 11.2 or 11.3, and not to be used as grounds for rejection pursuant to clause 11.3.
³
Ash Fusion Temperature (initial deformation): Measured in degrees Celsius in a reducing atmosphere.
�EMBED Equation.3���


�EMBED Equation.3���
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